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harm | harm |

noun

physical injury, especially that which is deliberately inflicted: it's fine as long as no one is inflicting harm on
anyone else.

- material damage: it's unlikely to do much harm to the engine.

- actual or potential ill effect or danger: / can't see any harm in it.

verb [with object]
physically injure: the villains didn't harm him.
- damage the health of: smoking when pregnant can harm your baby.

- have an adverse effect on: this could harm his Olympic prospects.

PHRASES

come to no harm

be unhurt or undamaged: yachts with experienced crews generally come to no harm.
do more harm than good

inadvertently make a situation worse rather than better: hasty legislation does more harm than good.
do no harm (also do someone no harm)

used to indicate that a situation or action will not hurt someone, whether or not it will provide any
benefit: the diet of milk and zwieback certainly did him no harm.

mean no harm
not intend to cause damage or insult: this was cruel, but they meant no harm by it.
no harm done

used to reassure someone that what they have done has caused no real damage: there's no harm done
in this case but you really must be chary of giving invitations to people we don't know.

no harm, no foul

mainly US used to indicate that a mistake or instance of misconduct should be excused because it has
not caused damage: strictly speaking it was petty trespassing, but no harm, no foul.

[originally in the context of sport: compare foul (noun).]
out of harm's way

in a safe place: some of the fortune was placed overseas out of harm's way.
there is no harm in —

the specified course of action may not be guaranteed success but is at least unlikely to have
unwelcome repercussions: other stores may be offering similar deals—there's no harm in asking.

ORIGIN

Old English hearm (noun), hearmian (verb), of Germanic origin; related to German Harm and Old Norse
harmr 'grief, sorrow’.


x-dictionary:r:m_en_gbus0383740:com.apple.dictionary.NOAD%23xpointer(//*%5B@id='m_en_gbus0383740.026'%5D):foul
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RECORDED VOICE: This meeting is now being recorded.

BECKY BURR: Thank you very much for getting that started. I'd like to start, if we
could, with the supplemental rules [inaudible], which is one of the two

documents | sent around, if you could bring that up.

| was actually looking for the [rule?] document.

Thank you. So, for everybody’s information, as you know, the current
provider for the IRP dispute resolution in ICANN is by International
Center for Dispute Resolution. And the ICPR dispute resolution rules are
the basis which independent review is conducted. In addition, ICANN
has supplemental rules that [inaudible] the [ICDR?] rules into certain...
So harmonize the [ICDR] rules as applied in the [IRP?] context to the
ICANN bylaws.

One of the things that we need to be in a position to do in fairly short
order, is modify the supplemental procedures to conform to the new
bylaws which will go into effect. And so, what we propose to do is walk
through the current wheels, have a discussion among the group with
respect to modifications to the current rules, this is a fairly near-term

deliverable that we have to do.

Then, focus on the [IRP?] for providers and panelists, and then walk
through, in [lower?] detail, the rules by which the IRPs would be
conducted, not just the supplemental rules, but [inaudible] detailed

scope. So this, | think, this meeting or the next meeting will focus on

Note: The following is the output resulting from transcribing an audio file into a word/text document. Although
the transcription is largely accurate, in some cases may be incomplete or inaccurate due to inaudible passages
and grammatical corrections. It is posted as an aid to the original audio file, but should not be treated as an
authoritative record.
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the supplemental rules. And we have several documents that are in the

works, and David [inaudible] has been working very intensely on this,
but has no voice, and so we’re not going to [inaudible] today, but David,

I’'m sure everybody joins me in hoping that you feel better very soon.

So, just in terms of the [ICGR?] rules, as we go through these things,
we’re going to need to add some definitions, these definitions here are
pretty plain vanilla. But we think that we will need to use this to define
covered actions and disputes and other things that are in the new

bylaws.

One of the things that is... Do | have scroll control for everybody or do |

need to tell people where | am?

In any case, I'm on scope. This provision will need to be modified to
reflect the scope of the conflicts, the covered disputes which would be
defined above, and those covered disputes, of course, would be actions
or failures to act in violation of the bylaws, or articles of incorporation,

or the other disputes the IANA related disputes that are covered here.

Going down to the covered and the number of independent review
panelists, actually we’re going to have to add a section here on the
independent review panel itself, and the standing panel, but we're also
going to ask to provide, that the standing panel may not be in place
when things kick off. The number of panelists here is three, which is

what we decided to go forward.

| think more important for our conversation is that, are the provisions of
the conduct in the independent review. And I'd like to have some

discussion on this point, because it is not something that the CCWG

Page 2 of 23



TAF_CCWG IRP-IOT Meeting #4 — 6 July 2016 E N

discussed in length. ICANN has traditionally, its supplemental rules have

essentially said only the hearings would be in-person only, in an

extraordinary event.

| have to say that ICANN, and | won’t speak for ICANN, but based on my
knowledge of IRP, ICANN has not been entirely successful in holding the
line. | think that the panelists have largely made determinations about
when they thought it would be helpful for them to have in-person
hearings, but the goal of this, the sort of overall goal here is to try to
have the disputes be resolved [inaudible] through electronic

conversations, telephone conferences, in order to keep costs down.

And obviously, the evidence issues here are that, and written
statements, all of that stuff has to be submitted in writing in advance,
and the in-person hearing shall be limited to argument only. So, | would
like to open it up for discussion here regarding [inaudible] conduct, the
extent to which we want to hold the line on making in-person hearings,
the extraordinary event, whether we want to say this should be
determined by the panelists based on, you know, sort of keeping in

mind what the need for efficiency and for [inaudible].

Kavouss has asked in the chat, what the status of the supplementary
rules? The rules that are up here right now, are the rules that are in
force at the moment, as part of ICANN’s existing independent review
process. We will need to modify these rules to ensure that they reflect

the new bylaws provisions here. | see Amy’s hand.
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AMY STATHOS:

BECKY BURR:

AMY STATHOS:

BECKY BURR:

AMY STATHOS:

Yes, hi Becky, thank you. | just wanted to respond to that in terms of
the status, just a couple of points kind of more global before you get in
more detail. One, the one thing that | wanted to point out is that the
ICVR was instrumental in helping develop these supplemental
procedures, as their group looked at the documents in relation to the

bylaws when the...

Let’s say, for example, when the bylaws changed back in 2013. So | just
wanted to point out that the ICVR will also have a role in ensuring that
what the supplementary procedures say, are consistent with the

bylaws. So | just wanted to make sure that we pointed that out.

Okay, that’s great.

Yeah, they would just simply except what we say, their group will make
sure, since they are the ones that have to operate pursuant to those

supplementary procedures.

Okay, so that probably means that we need to get those two ICVR in a

timely fashion for them to weigh-in on the consistency.

Right, yeah. They do have to have a loop in there for sure, possibly two

depending on their internal work.
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BECKY BURR:

AMY SATHOS:

So Amy, could you talk just for a bit about your, ICANN’s experience
with the ICVR and with the supplemental [inaudible] with respect to,
you know, the conduct of these disputes during telephone conferences
as opposed to in-person hearings and the like? | think there is probably,

there has been a variety of responses based on the different IRPs.

Sure. And this kind of goes to a point that we made previously about
kind of the decision making roles of the various parties involved,
meaning the provider itself, the panel, and then potentially what we
had talked about earlier, which would be one designated member of
the standing panel once that is in place. We’ve had all different kinds of

hearings when it gets to the final hearing.

Initially, we actually do always have a scheduling hearing or call,
conference call, with just the parties before the panel is in place, and
that’s a standing operating procedure. And then we will have another
scheduling call once the panel is in place, but the final hearing we’ve

done many different ways.

We've done... And it has all been based on what the parties have asked
for, as well as what the panel believes it needs to help it make its
decision. So we’ve had pure telephonic, we’ve had video conferences,
we’ve had video conferences where all of the panels are, panelists are
in separate places, and they all decided to gather. We’ve had in-person

hearings as well.
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BECKY BURR:

AMY STATHOS:

BECKY BURR:

The in-person hearings are, in terms of everybody in the same room, is
the rarest because of the costs and expense, | think most people are

conscious of that, but it really has been across the board.

Okay. So, it really does depend on... In that case, the call about what

kind of hearing is appropriate is made by the panel, | take it?

Yes, they do take the parties’ input, but they are the ultimate decision

maker. At least currently.

Okay. Any comments on that? So | think what Amy has suggested is
that the experience in [inaudible] has been, it has varied quite a bit,
depending on the IRP and make nature of the dispute, that panel has
made the determination based on input from all of the parties to the
dispute. And so one question going forward, | think is you know, do we
want to have that reality reflected here in the language as opposed to

the language about it being an extraordinary event?

Or do we really want to retain the extraordinary event, [inaudible] show
that the result would be telephone conferences. Any comments on that

from participants?

We have no views?

Okay. Well, we'll continue to sort of walk through this. Kavouss?
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KAVOUSS ARASTEH:

BECKY BURR:

Yes, good day. | have a simple question. You said that ICGR may modify
the supplementary [inaudible]. | asked the question, whether they can
do it without referring back to community, or whether they just propose
something to be changed? Just a simple procedure question. Thank

you.

So | think that Amy’s response is, although of course, we do [inaudible]
have an important role in ensuring that this procedure are consistent
with the bylaws, the ICGR, what they would do, would review whatever
comes out of our process to ensure that it is consistent with the bylaws.
In other words, they could come back to us and say, we don’t think that

you’ve fully implemented the bylaws.

They couldn’t say, you have to do something that is inconsistent with

the bylaws.

Okay. Also in this conduct of the independent review panel, the panel
which had responsibility for determining the timetable. Now we do
have, in the bylaws a sort of goal of having this be completed, having an
IRP be completed within six months. And so, these rules would have to
be modified to reflect that. Upon having said that, of course, our six-
months is not a hard and fast, it must be done, the panel has to conduct

the hearing, but...

And they have to, you know, ultimately determine the timeline that fits

the dispute and serves equity and fairness and the like. But we will be
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modifying this to reflect the CCWG’s conclusion that we need to strive

to make things, to make this process more efficient. Okay, then going

down to the next section on written statements.

The current revisions limit initial written submissions to 25 pages each,
double spaced, and in 12-point font. And this, of course, does not...
That would be the sort of argument that the parties would put forth.
That would not include evidence, or witness statements, or the like.
And here, the IRT may request additional written submissions from the
parties to review and from other groups, if they wish. And | know that

they have actually, in the past, made such requests.

| just want to test out here that the page limit. It is certainly quite
common in US courts to have page limits, and the page limits vary from
court to court. So each court sets its own rules. | think, 25 pages is on
the more condensed end of the scale, but I've never seen, and anything
more than, you know, 50 in the federal courts. So, and in some courts,

the limit is actual a word limit as opposed to a page limit.

Any comments on the page limit? Meanwhile, David, | think going back
to the conduct of the independent review, that suggestion that claimant
certified that the claim is brought in good faith and believe that it
qualifies as a legitimate IRP, and not for improper purposes and | can
certainly make sense, | am sure that there is some kind of certification
required under the standard [ICBR?] rules, though it’s probably not

specific to this. Kavouss.
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KAVOUSS ARASTEH:

BECKY BURR:

Yes. Not on page limit. | have one question about the last, one line,
sorry, the last line of the section five, mainly, why we said parties and
not party? How many parties there are? Because we mentioned that

the one who [inaudible]... and other parties. Why two? Thank you.

So ICANN is a party, and the claimant, whether it’s a SO or an individual
claimant, would be a party, so there are always at least two parties. |
don’t think it’s the Board, but | think it’s the internet, it’s ICANN, it’s the
corporation that’s the party, if | have that right. But we also will be
talking about sort of the possibility of consolidating planes, where we
may be adding parties, so if two different claimants have very similar
claims for purposes of efficiency and justice, we would bring all of those

claims together.

So we could have, you know, three or four parties in that case. Okay, |
don’t see any other comments on page limits, so I’'m going to take it, for
the moment, we are comfortable with 25-page limit, recognizing that it
doesn’t cover evidence, that it is essentially the arguments that’s to be

made by the parties.

Okay. The next provision, provision six, talks about summary dismissal,
and provides that an IRP panel may summarily dismiss any request for
independent review, where the requestor has not demonstrated that it
meets the standing requirements for initiating the independent review,
or where there is a settlement. Now we also provide in the bylaws that
a panel may dismiss a request that lacks substance that is frivolous or

[inaudible].
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KAVOUSS ARASTEH:

BECKY BURR:

And so, we have this [inaudible], frivolous, or [inaudible] request. |
seem to recall that we, that [inaudible] the term [inaudible] in another
context, so we would have to review that to make sure that we would

reflect the CCWG’s views here.

Kavouss?

Yes. Two small questions. One question is that, why they put standing
[inaudible] requirement? Does it make it change if it meets the
requirements for initiating the independent review? Why you put the

Board [standing]? This is question one.

Question two is just, [inaudible] the consistency. These standing
requirements for requirements on those, the things that we have
already mentioned in the CCWG recommendation and in bylaw, and
would it possible to cross-reference them? Saying that unstipulated in,
that means that, you know, what is the standing requirements? This is

just for clarification. Thank you.

So, | believe that we would need to define the requirements for bringing
a case. And the concept of standing is a legal concept that says,
essentially, you have been, you know, you have met, that you are
materially effected in, consistent with the language in the bylaws and
the like. I'm going to ask Amy and the other experts here on the panel.

It seems to... If | was a provider, | would not want to have rules of
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KAVOUSS ARASTEH:

BECKY BURR:

procedures that were referred out to another document that could

change.

| think | would want the onerous to be on if ICANN’s bylaws were to
change somehow, we would have to come back and affirmatively
modify the rules, but the rules themselves should be pretty self-
contained. So that, | think, is why | would structure the way that it

structures here. Yes, Kavouss, is that a new hand?

Yes. Just a suggestion. Usually, in other area, in the terms of the
standing to say, the requirement is enforced. That is what you said,
[inaudible] therefore the standing, [inaudible] suggesting, in terms of

the standing, whether it could say, requirement enforced. Thank you.

Okay. | mean, | think the term standing is not absolutely necessary
here. We need to make it clear what those requirements are, and that’s
really what matters. So, are there any other issues related to summary
dismissal here? Here we have, you know, the notion is that a panel
[inaudible], needs to be formed and before this call is made, one
guestion is, do we want to provide a procedure that, you know, allows
for a sort of expedited review of a request before a panel is actually

formed?

So say by the, you know, the president or the chair of the standing

panel, or by, you know, well, or do we feel that it is necessary to actually
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have the panels formed before a decision to dismiss is taken? Any

thoughts on that?

Okay. Kavouss?

KAVOUSS ARASTEH: Are we on section seven please?

BECKY BURR: We are just moving to section seven now. [CROSSTALK]

KAVOUSS ARASTEH: I'll wait. [Inaudible] come to that, thank you.

BECKY BURR: Okay. Greg?

GREG SHATAN: Thank you. Greg Shatan. Sorry if this has been covered before. | joined

late. The paragraph on summary dismissal doesn’t make it clear
whether the IRP panel can dismiss the [inaudible], or if the other party,
essentially ICANN, needs to essentially move for dismissal. As to

whether the panel, | guess that should be clarified.

As to whether the panel should be formed, [inaudible] that if they're
going to be reviewing 25 page submissions, that should go to the panel

in question and not to the standing panel, otherwise the standing panel
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BECKY BURR:

GREG SHATAN:

BECKY BURR:

kind of ends up being an overall gatekeeper for initial consideration of

cases, which | think would be a different format.

Thanks Greg. Do you have a view on whether the panel should be able
to dismiss something, even if it hasn’t received a request for...? So for
example, it gets done moving papers, ICANN has not requested

dismissal, and it determines on its own that the papers are deficient.

| haven’t really formed a view yet. | can think of good arguments for
both, possibly a different standard. | don’t know if we want to overly
complicate things. It seems that if something is, as it says, it rises or
lowers the level of being [inaudible], frivolous, or [inaudible], so that
seems to me to be something that should be responding, or self-

determined by the panel.

| guess, in a sense, it's a question of, you know, how we want the

procedure to go. But | don’t have a firm thought at the moment, yet.

Okay. Any other views on that? So, to me, | think, there are two
guestions. One is, if the claimant simply fails to demonstrate that they
are harmed, that they have been harmed, or that they will be harmed,
and therefore they don’t meet the requirements, and that’s apparent to
the panelists based on the information that’s submitted to the party, |

guess I'm not sure that it’s absolutely necessary that ICANN should have
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to, you know, put together the papers after dismissal, although I

suspect it wouldn’t in any case.

The frivolous or [inaudible] call | think is, you know, | agree with Greg.
We need to think what the standard for that would be. But what I'm
seeing from the group is that as to summary dismissal, the sentiment of
the group is that the panel should be formed, and it’s the panel session
make a determination for summary dismissal, as opposed to appointing

a particular [inaudible], or any particular [inaudible].

Okay. Going now to section seven, the interim measure of protection.
Now this is a place where the CCWG did have substantive views on
requests for interim relief. So essentially, that we would call
prospective relief or injunctive relief, relief in the nature don’t do
something, don’t change the status quo while this is being articulated.

And there was a very clear standard for that there.

So the, that is something that definitely needs to be put in place. Now,
here... So the ICANN bylaws actually contemplate a standing panel,
although a standing panel is not, doesn’t really exist. But one of the
qguestions is sort of, do we want essentially the panel to be able to
designate an emergency panelist who would adjudicate requests for

interim relief, and in the event that the standing panel is in place?

So while the ICDR to appoint an emergency panelist to review and rule
on requests for emergency relief. As you may recall, the standards that
we have set for, this kind of relief is harm for which there is no
adequate remedy in the absence of the emergency relief. Either

likelihood on the success of the merits, or sufficiently serious questions
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KAVOUSS ARASTEH:

BECKY BURR:

related to the merits, and then a balance of hardships, tipping decidedly
towards the party seeking relief. So we do have a standard that will put
in here directly from the bylaws, but so one question | have is, does
anybody have thoughts on essentially providing that an emergency
panel will be designated by the standing panel, according to its rules,
and in the event that there is no standing panel in place, but the ICDR
rules would come into play to determine, to appoint an emergency

panelist?

Any objections to that? Kavouss?

No objections, but the only thing is that the emergency panel, how it is
established is the [inaudible] the initial panel cannot be, because of one
of the reasons. How is this possible to have an emergency? Is it a
different criteria to establish emergency panel? Or is it the same

criteria as the standard panel? Just a question for clarification.

No, I’'m talking about an emergency panelist. So if there is a panel, then
the panel itself would say, would appoint one of its members to deal
with the request for interrogatory or injunctive relief. If there is no
standing panel yet, and there is a request for interim protection, then
the ICDR has rules for appointing an emergency panelist, and we would
default to those rules, you know, it would be somebody who was
entirely neutral, and who did not have, you know, and who had no

conflict of interest, but they would called in and appointed by this ITDR,
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GREG SHATAN:

BECKY BURR:

to rule on a request for interim protection, while the panel is being

formed.

Greg?

Thanks. Greg Shatan again. It's unclear to me, here, whether again, this
is something that is only [inaudible], or if it's required motion, or it can,
if there can be a motion of some sort in order to seek what is essentially
a preliminary injunction or equitable relief on an interim basis. And
unclear also, maybe this is at the next level of detail, whether there is
something that needs to be separately argued in the papers, or separate

papers need to be submitted to support interim relief.

So | think we need to clarify that again, what is the process by which this
happens? At this point, you know, only seems to start with the
recommendation of a panel, of an IRP panel, or of an emergency
panelist, but it’s unclear, again, whether this is entirely self-started
[inaudible], or whether this is, can be or must be based on the

complainant’s request for interim relief. Thanks.

All excellent questions. So | think the questions that Greg has served up
are very important, are if a party... Does a party have to ask for interim
relief? Or can a panel decide on its own? | think the way this is setup, is
that the, it could go either way. | am not... You know, | could go either
way on this. | could say, you know, if somebody is filing a claim, then the

onerous is on them to request a stay.
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AMY STATHOS:

BECKY BURR:

And if that is the case, then we have to say, go back to our, you know,
our page limits and say, you know, does that have to be argued within
the 25 pages? Or do we give them, you know, separate place to argue,
make the case that there is harm for which no adequate remedy is

available?

That there is a likelihood of success on the merits, or serious questions
related to the merits? Or and that, you know, the balance of hardships

tips towards them? So again, questions on that. Amy?

Hi. Thanks Becky. So a couple of points one, to date, this had been a
request by the moving party. So there has never been a time where the
panel has taken its own initiative to say something. One of the things
that we have to also appreciate is that in some cases it may be difficult
for a panel, without argument from the parties seeking the injunctive
relief, or whatever else it might be, to understand exactly what they

would halt or stop.

So just to date, it has always been, there has been a separate argument
made by the party. Occasionally it has been as part of their initial
submission, and occasionally it has been a separate paper. It has not

been one way that it has gone to date.

Okay. Thank you, that’s very helpful. Greg?
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GREG SHATAN:

Thanks. Greg Shatan again. That’s very helpful background. | think it
leads to the point | was going to make, which is that | think that items
six and seven, or at least how they are initiated, need to be viewed kind
of together essentially as to whether the panelists, or even the standing
panel, or emergency panelist, has kind of broad powers to kind of
manage the case to either throw it out, or to stop ICANN in its tracks
based entirely on the panel’s own judgement of what has to happen, or
whether it’s incumbent on the parties to essentially at least, initiate and

make the case for these sorts of things.

So, and | think that’s kind of a philosophical question. How much power
does the panel have to kind of, you know, make or break the case at any
given time, versus how much they’re serving as kind of a decider of
issues put before it by the party, such that the issue of summary
dismissal needs to be put before it by ICANN, and the issue of interim

measures needs to be put before it by the complaint?

Seems to me that procedurally, overall, | think we have to kind of at
least consider whether we need to be consistent across the two. And if
we’re being inconsistent, we need to justify why we’re being
inconsistent. And thinking back to some other discussions we’ve had on
other groups, typically, I'm no litigator anymore at least, while of
course, can in exceptional circumstances do all kinds of things, typically

they rely on what’s put before them in most cases by the parties.

So if you have a great lawyer who argues a novel theory, he may win a
case that a more plodding lawyer who can’t come up with a new theory
would lose. So not up to the judge to say, did you ever consider X, Y, Z.

So, here again, | think my tendency would be to put more of the
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BECKY BURR:

KAVOUSS ARASTEH:

BECKY BURR:

KAVOUSS ARASTEH:

onerous on the parties to initiate either interim measures of relief or
dismissal, rather than giving the panel kind of really broad self-starting

powers of disposal and interim relief. Thanks.

Okay, thank you Greg. Okay, Kavouss.

Yes. | don’t think that we could give the power of dismissal to any party.
The party said something, and the dismissal is by someone else. The
one who submits something could not ask for a dismissal. So dismissal
is as it is today. | have no problem for the interim, but | don’t think we

should link up this [inaudible]. Thank you.

Thank you. Okay. We will need to think about that as we put together
the draft and make sure that we’re consistent on it. |, like Greg, don’t
have a problem suggesting that the claimant should be in the position of
making this request and demonstrating that the request meets the
criteria for the interim relief, but that’s something we’ll get a chance to

review once we get a draft in front of you. Yes Kavouss?

Thank you. Sorry, old hand, I'm sorry.
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BECKY BURR:

Okay. All right. The standard of review, | think this will change
significantly. This is the, because the standard of review is set out in the
bylaws, and was a significant portion of the CCWG’s work. We've
discussed it at length. So that is going to entirely change. Also, the
declarations and [inaudible] effective in IRP declaration, well first of all,
these are [inaudible] decisions, and again the CCWG report does
address the form and effect of those decisions, that this language will

change significantly.

And likewise the cost, the allocation of costs are provided for in the
CCWG report and the bylaws. So, we sort of walked our way through
this, and my hope is that we will be able to have, for review, a draft on
our call next week. My understanding at the ICANN legal has been
working through a draft document which would be done, be reviewed
by [inaudible] and Ed, but I’'m hoping they’re sufficiently forewarned
that we would actually be able to really look at finalized, or finalized

subject to our review, language to get this done.

And | know that David is also doing some work that will help us make
sure that we’ve crossed the T’'s and dotted the I's. Avri [Inaudible]
speaking slowly today, which | doubt, but also notes that she’s not sure
that she agrees that the panel shouldn’t be able to initiate protection.
Is that consistent with the question of making this more acceptable, a

more accessible tool [inaudible]?

And | think probably what we should do... We’re not making, you know,
any calls, any final decisions in one call. And | think we’re introducing a
lot of new material that people would want to think about over time.

Can | just ask, Amy or Stan if we think, you know, we’re going to be
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AMY STATHOS:

BECKY BURR:

GREG SHATAN:

sufficiently far enough along to get a draft to [inaudible] and Ed and

then be able to actually review a draft language next week at this time?

Hi Becky. This is Amy. Yeah, | think we’ll be in a good place to do that.

Okay, great. So Holly is making a request to let us know when
[inaudible] will have the document to review. So you guys can work
that out offline, but it would be great if we could get it in time to

distribute it to the group in advance. Greg?

Thanks. Greg, just following up on Avri’s point. | think that, without
wanting to mimic the American judicial system too much, that just
generally has a broader ability to act, in essence to aid, a complainant
when the complainant is pro se, in other words, engaging in this so it
has the benefit of council, and will grant certain liberties to a pro se

litigant to one that’s represented.

So, | don’t know if we want to... As we consider how to make this
accessible, you know, the issue of representation, and if it’s not just the
most creative, the question of what the panel, you know, can’t
necessarily make the case for the complainant, but how all of this will
work and, you know, whether in essence it’s a legal aid for complainants

who, you know, won’t be represented.
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BECKY BURR:

| think there are a bunch of issues around accessibility, and the power of
the panelists to do what they think is right, which is a double-edged
sword, of course. And the extent to which the competence and
thoughtfulness of the complainants is what, you know, tends to hold

the order of the day.

So that’s, | think again, just a bunch of different things to consider as we
look at how these cases go forward. And again, we shouldn’t be making
stuff up entirely, but we should also be looking at arbitral norms

probably more than judicial norms. Thanks.

That’s a completely fair question. We do have some language in the
report, regarding the development of a pro bono [inaudible] that goes
into it. David has asked about how ICANN tracks based [ICVR?] rules
and rule changes. And David the response is, they do, and not very

often, we’re notified in advance.

So, thanks everybody. What we will do next week is endeavor to get
the draft language out there. David is working on a document that will
help us make sure that we’ve gotten everything that we need. Now just
to be clear, you know, these are the supplemental rules. We will have a
chance as we go forward looking at the rules more broadly to, you
know, to make sure that we’ve crossed all of our T’s and dotted our I's,
but we do need to ensure a baseline so that the proper rules are in
effect when the new bylaws go into place, which is why we’re moving

reasonably quickly on this.
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[END OF TRANSCRIPTION]

So, we will spend at least one more session on these interim rules next
week. and | think with that, we’re prepared to give back 30 minutes of

your day or your evening, depending on where you are.

And Kavouss has noted that whatever we come up with, under the
supplementary rules, must remain within the envelope of the bylaws,
and that is absolutely correct. Everything that we do is constrained by

that.

Okay, thanks everybody. Talk to you next week.
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Justice Stevens filed dissenting opinion in which
Justice Ginsburg joined.
KeyCite Yellow Flag - Negative Treatment

Not Followed on State Law Grounds Baker v. State, Vt,
December 20, 1999

115 S.Ct. 2097
Supreme Court of the United States

Justice Souter filed dissenting opinion in which
Justices Ginsburg and Breyer joined.

Justice Ginsburg filed dissenting opinion in which
Justice Breyer joined.

ADARAND CONSTRUCTORS, INC,,

Petitioner
V.
Federico PENA,. Secretary of West Headnotes (9)
Transportation, et al.
No. 93-1841. [1] Declaratory Judgmenté=Subjects of

Argued Jan. 17, 1995.
|

Decided June 12, 1995.

Synopsis

Subcontractor that was not awarded guardrail
portion of federal highway project brought action
challenging constitutionality of federal program
designed to provide highway contracts to
disadvantaged business enterprises. The United
States District Court for the District of Colorado,
Jim R. Carrigan, J., granted summary judgment in

favor of defendants, 790 F.Supp. 240, and
subcontractor appealed. The Court of Appeals

affirmed, o 16 F.3d 1537, and certiorari was
granted. The Supreme Court, Justice O’Connor,
held that: (1) subcontractor had standing to seek
forward-looking declaratory and injunctive relief;
(2) all racial classifications, imposed by whatever
federal, state, or local governmental actor, must be
analyzed by reviewing court under strict scrutiny,

overruling™ Metro Broadcasting, 497 U.S. 547,
110 S.Ct. 2997, 111 L.Ed.2d 445; and (3) remand
was required to determine whether challenged
program satisfied strict scrutiny.

Vacated and remanded.

Justice O’Connor filed opinion joined by Justice
Kennedy.

Justices Scalia and Thomas filed opinions
concurring in part and concurring in judgment.

relief in general

118ADeclaratory Judgment
118AllIProceedings
118Al1I(C)Parties

118Ak299Proper Parties
118Ak300Subjects of relief in general
(Formerly 92k42.2(2))

Subcontractor that was not awarded
guardrail portion of federal highway
contract as result of contract’s
subcontractor ~ compensation  clause,
offering financial incentives to prime
contractor for hiring disadvantaged
subcontractor, had standing to seek
forward-looking declaratory and
injunctive relief against future use of such
compensation clauses on equal protection
grounds;  evidence indicated that
government let contracts involving
guardrail work that contained such
clauses at least once per year in state, that
subcontractor was likely to bid on each
such contracts, and was required to
compete for such contracts against small
disadvantaged businesses. (Per opinion of
Justice O’Connor, with three Justices
concurring and one Justice concurring in
part and concurring in judgment.)
US.C.A. ConstAmend. 5; Small

Business Act, § 2[8]d)(2 3), ™ 15
U.S.C.A. § 637(d)(2, 3).
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(2]

(3]

Action@=Persons entitled to sue
Federal Civil Procedure@=In general,
injury or interest

13Action

131Grounds and Conditions Precedent
13k13Persons entitled to sue
170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest

Fact of past injury, while presumably
affording plaintiff standing to claim
damages, does nothing to establish real
and immediate threat that plaintiff would
again suffer similar injury in the future.
(Per opinion of Justice O’Connor, with
three Justices concurring and one Justice
concurring in part and concurring in
judgment.) U.S.C.A. Const. Art. 3, 8 1 et
seq.

88 Cases that cite this headnote

Constitutional Law@=Government
contracts

92Constitutional Law

92VIEnforcement of Constitutional Provisions
92VI(A)Persons Entitled to Raise
Constitutional Questions; Standing
92VI(A)11Equal Protection
92k925Government contracts

(Formerly 92k42.2(2))

Subcontractor that challenged
subcontractor compensation clause of
government highway contract, offering
financial incentives to prime contractor
for hiring disadvantaged subcontractors
was not required to demonstrate that it
had been, or would be, low bidder on
government contract to have standing to
challenge clause on equal protection
grounds. (Per opinion of Justice
O’Connor, with three Justices concurring
and one Justice concurring in part and
concurring in  judgment) U.S.C.A.
Const.Amend. 5; Small Business Act, §

[4]

[5]

2[8](d)(2, 3), ™ 15 U.S.C.A. § 637(d)(2,
3).
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Constitutional Law@=Public contracts

92Constitutional Law

92XXVIEqual Protection
92XXVI(E)Particular Issues and Applications
92XXVI(E)11Contracts

92k3677Public contracts

(Formerly 92k219.1)

To extent subcontractor compensation
program, offering financial incentives to
prime contractors on government projects
for hiring disadvantaged subcontractors,
was based on disadvantage, not race, it
was subject to relaxed equal protection
scrutiny.  (Per opinion of Justice
O’Connor, with three Justices concurring
and one Justice concurring in part and
concurring in  judgment) U.S.C.A.
Const.Amend. 5; Small Business Act, §

2[8](d)(2, 3), ™ 15 US.C.A. § 637(d)(2,
3).
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Constitutional Lawé=Race, national
origin, or ethnicity

92Constitutional Law

92XXVIEqual Protection

92XXVI(A)In General
92XXVI(A)6Levels of Scrutiny
92k3069Particular Classes

92k3078Race, national origin, or ethnicity
(Formerly 92k215)

All governmental action based on race
should be subject to detailed judicial
inquiry to ensure that personal right to
equal protection of the laws has not been
infringed. (Per opinion of Justice
O’Connor, with three Justices concurring
and one Justice concurring in part and
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

(6]

[7]

concurring in judgment.) U.S.C.A.
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minority-owned  subcontractors  were
disadvantaged, served compelling
governmental interest, as required by
strict scrutiny equal protection test. (Per
opinion of Justice O’Connor, with three
Justices concurring and one Justice
concurring in part and concurring in
judgment.) Small Business Act, §

2[8](d)(2, 3), ™ 15 U.S.C.A. § 637(d)(2,
3); Surface Transportation and Uniform
Relocation Assistance Act of 1987, §

106(c)(1), = 23 U.S.C.A. § 101 note; 13

C.F.R. §124.106(a), (b)(1); ' 48 C.F.R.
8 19.703(a)(2); 49 C.F.R. 8 23.62; 49
C.F.R. Part 23, Subpart D, App. C.

83 Cases that cite this headnote

**2099 Syllabus*

*200 Most federal agency contracts must contain a
subcontractor compensation clause, which gives a
prime contractor a financial incentive to hire
subcontractors certified as small businesses
controlled by socially and economically
disadvantaged individuals, and requires the
contractor to presume that such individuals include
minorities or any other individuals found to be
disadvantaged by the  Small  Business
Administration (SBA). The prime contractor under
a federal highway construction contract containing
such a clause awarded a subcontract to a company
that was certified as a small disadvantaged
business. The record does not reveal how the
company obtained its certification, but it could
have been by any one of three routes: under one of
two SBA programs—known as the 8(a) and 8(d)
programs—or by a state agency under relevant
Department of  Transportation  regulations.
Petitioner Adarand Constructors, Inc., which
submitted the low bid on the subcontract but was
not a certified business, filed suit against
respondent federal officials, claiming that the
race-based presumptions used in subcontractor
compensation clauses violate the equal protection
component of the Fifth Amendment’s Due Process
Clause. The District Court granted respondents

summary judgment. In affirming, the Court of
Appeals assessed the constitutionality of the
federal race-based action under a lenient standard,
resembling intermediate  scrutiny, which it

determined was required by - **2100 Fullilove
v. Klutznick, 448 U.S. 448, 100 S.Ct. 2758, 65

L.Ed.2d 902, and - Metro Broadcasting, Inc. v.
FCC, 497 U.S. 547, 110 S.Ct. 2997, 111 L.Ed.2d
445,

Held: The judgment is vacated, and the case is
remanded.

™ 16 F3d 1537 (CA10 1994), vacated and
remanded.

Justice O’CONNOR delivered an opinion with
respect to Parts I, 11, 1II-A, I1I-B, IlI-D, and 1V,
which was for the Court except insofar as it might
be inconsistent with the views expressed in Justice
SCALIA’s concurrence, concluding that:

1. Adarand has standing to seek forward-looking
relief. It has met the requirements necessary to
maintain its claim by alleging an invasion of a
legally protected interest in a particularized
manner, and by showing that it is very likely to bid,
in the relatively near future, on another
Government contract offering financial incentives
to a prime contractor *201 for hiring disadvantaged

subcontractors. See Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560, 112 S.Ct. 2130, 2136,
119 L.Ed.2d 351. Pp. 2104-2105.

2. All racial classifications, imposed by whatever
federal, state, or local governmental actor, must be
analyzed by a reviewing court under strict scrutiny.
Pp. 2105-2114; 2117-2118.

@) In Richmond v. J.A. Croson Co., 488 U.S.
469, 109 S.Ct. 706, 102 L.Ed.2d 854, a majority of
the Court held that the Fourteenth Amendment
requires strict scrutiny of all race-based action by

state and local governments. While ' Croson did
not consider what standard of review the Fifth
Amendment requires for such action taken by the
Federal Government, the Court’s cases through

Croson had established three general
propositions with respect to governmental racial
classifications. First, skepticism: *“ ‘Any preference
based on racial or ethnic criteria must necessarily
receive a most searching examination,” ”
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Wygant v. Jackson Bd. of Ed., 476 U.S. 267,
273-274, 106 S.Ct. 1842, 1847, 90 L.Ed.2d 260.
Second, consistency: “[Tlhe standard of review
under the Equal Protection Clause is not dependent
on the race of those burdened or benefited by a

particular classification,” Croson, supra, at
494, 109 S.Ct., at 722. And third, congruence:
“Equal protection analysis in the Fifth Amendment
area is the same as that under the Fourteenth

Amendment,” o Buckley v. Valeo, 424 U.S. 1, 93,
96 S.Ct. 612, 670, 46 L.Ed.2d 659. Taken together,
these propositions lead to the conclusion that any
person, of whatever race, has the right to demand
that any governmental actor subject to the
Constitution justify any racial classification
subjecting that person to unequal treatment under
the strictest judicial scrutiny. Pp. 2105-2111.

(b) However, a year after ©  Croson, the Court, in

- Metro Broadcasting, upheld two federal
race-based policies against a Fifth Amendment
challenge. The Court repudiated the long-held
notion that “it would be unthinkable that the same
Constitution would impose a lesser duty on the
Federal Government” than it does on a State to

afford equal protection of the laws, Bolling v.
Sharpe, 347 U.S. 497, 500, 74 S.Ct. 693, 694, 98
L.Ed. 884, by holding that congressionally
mandated “benign” racial classifications need only
satisfy intermediate scrutiny. By adopting that

standard, Metro Broadcasting departed from
prior cases in two significant respects. First, it

turned its back on Croson’s explanation that
strict scrutiny of governmental racial classifications
is essential because it may not always be clear that
a so-called preference is in fact benign. Second, it
squarely rejected one of the three propositions
established by this Court’s earlier cases, namely,
congruence between the standards applicable to
federal and state race-based action, and in doing so
also undermined the other two. Pp. 2111-2112.

(c) The propositions undermined by - Metro
Broadcasting all derive from the basic principle
that the Fifth and Fourteenth Amendments protect
persons, not groups. It follows from that principle
that all governmental *202 action based on race—a
group classification long recognized as in most
circumstances irrelevant and therefore
prohibited—should be subjected to detailed judicial
inquiry to ensure that the personal right to equal
protection has not been infringed. Thus, strict

scrutiny is the proper standard for analysis of all
racial classifications, whether **2101 imposed by a
federal, state, or local actor. To the extent that

- Metro Broadcasting is inconsistent with that
holding, it is overruled. Pp. 2112-2114.

(d) The decision here makes explicit that federal
racial classifications, like those of a State, must
serve a compelling governmental interest, and must
be narrowly tailored to further that interest. Thus,

to the extent that o Fullilove held federal racial
classifications to be subject to a less rigorous
standard, it is no longer controlling. Requiring
strict scrutiny is the best way to ensure that courts
will consistently give racial classifications a
detailed examination, as to both ends and means. It
is not true that strict scrutiny is strict in theory, but
fatal in fact. Government is not disqualified from
acting in response to the unhappy persistence of
both the practice and the lingering effects of racial
discrimination against minority groups in this
country. When race-based action is necessary to
further a compelling interest, such action is within
constitutional constraints if it satisfies the “narrow
tailoring” test set out in this Court’s previous cases.
Pp. 2117-2126.

3. Because this decision alters the playing field in
some important respects, the case is remanded to
the lower courts for further consideration. The
Court of Appeals did not decide whether the
interests served by the use of subcontractor
compensation clauses are properly described as
“compelling.” Nor did it address the question of
narrow tailoring in terms of this Court’s strict
scrutiny cases. Unresolved questions also remain
concerning the details of the complex regulatory
regimes implicated by the use of such clauses. P.
2118.

Justice SCALIA agreed that strict scrutiny must be
applied to racial classifications imposed by all
governmental actors, but concluded that
government can never have a “compelling interest”
in discriminating on the basis of race in order to
“make up” for past racial discrimination in the
opposite direction. Under the Constitution there
can be no such thing as either a creditor or a debtor
race. We are just one race in the eyes of
government. P. 2118.

O’CONNOR, J., announced the judgment of the
Court and delivered an opinion with respect to
Parts I, I, 1II-A, 111-B, I1I-D, and IV, which was
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for the Court except insofar as it might be
inconsistent with the views expressed in the
concurrence of SCALIA, J., and an opinion with
respect to Part III-C. Parts I, 1, 1I-A, 1l1-B,
I1I-D, and IV of that opinion were joined by
REHNQUIST, CJ., and KENNEDY and
THOMAS, JJ., and by *203 SCALIA, J., to the
extent heretofore indicated; and Part I1I-C was
joined by KENNEDY, J. SCALIA, J., post, p.
2118, and THOMAS, J., post, p. 2119, filed
opinions concurring in part and concurring in the
judgment. STEVENS, J., filed a dissenting opinion,
in which GINSBURG, J., joined, post, p. 2120.
SOUTER, J., filed a dissenting opinion, in which
GINSBURG and BREYER, JJ., joined, post, p.
2131. GINSBURG, J., filed a dissenting opinion, in
which BREYER, J., joined, post, p. 2134.

Attorneys and Law Firms
William Perry Pendley, Denver, CO, for petitioner.

Drew S. Days, Ill, New Haven, CT, for
respondents.

Opinion

*204 Justice O’CONNOR announced the judgment
of the Court and delivered an opinion with respect
to Parts I, Il, I1I-A, 11I-B, I1I-D, and 1V, which is
for the Court except insofar as it might be
inconsistent with the views expressed in Justice
SCALIA’s concurrence, and an opinion with
respect to Part 111-C in which Justice KENNEDY
joins.

Petitioner Adarand Constructors, Inc., claims that
the Federal Government’s practice of giving
general contractors on Government projects a
financial incentive to hire subcontractors controlled
by “socially and economically disadvantaged
individuals,” and in particular, the Government’s
use of race-based presumptions in identifying such
individuals, violates the equal protection
component of the Fifth Amendment’s Due Process
Clause. The Court of Appeals rejected Adarand’s
claim. We conclude, however, that courts should
analyze cases of this kind under **2102 a different
standard of review than the one the Court of
Appeals applied. We therefore *205 vacate the
Court of Appeals’ judgment and remand the case
for further proceedings.

In 1989, the Central Federal Lands Highway
Division (CFLHD), which is part of the United
States Department of Transportation (DOT),
awarded the prime contract for a highway
construction project in Colorado to Mountain
Gravel & Construction Company. Mountain Gravel
then solicited bids from subcontractors for the
guardrail portion of the contract. Adarand, a
Colorado-based highway construction company
specializing in guardrail work, submitted the low
bid. Gonzales Construction Company also
submitted a bid.

The prime contract’s terms provide that Mountain
Gravel would receive additional compensation if it
hired subcontractors certified as small businesses
controlled by “socially and economically
disadvantaged individuals,” App. 24. Gonzales is
certified as such a business; Adarand is not.
Mountain Gravel awarded the subcontract to
Gonzales, despite Adarand’s low bid, and
Mountain Gravel’s Chief Estimator has submitted
an affidavit stating that Mountain Gravel would
have accepted Adarand’s bid, had it not been for
the additional payment it received by hiring
Gonzales instead. Id., at 28-31. Federal law
requires that a subcontracting clause similar to the
one used here must appear in most federal agency
contracts, and it also requires the clause to state
that “[t]he contractor shall presume that socially
and economically disadvantaged individuals
include Black Americans, Hispanic Americans,
Native Americans, Asian Pacific Americans, and
other minorities, or any other individual found to
be disadvantaged by the [Small Business]
Administration pursuant to section 8(a) of the

Small Business Act.” 15 U.S.C. 88 637(d)(2),
(3). Adarand claims that the presumption set forth
in that statute discriminates on the basis of *206
race in violation of the Federal Government’s Fifth
Amendment obligation not to deny anyone equal
protection of the laws.

These fairly straightforward facts implicate a
complex scheme of federal statutes and regulations,
to which we now turn. The Small Business Act
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(Act), 72 Stat. 384, as amended, | 15 U.S.C. §
631 et seq., declares it to be “the policy of the
United States that small business concerns, [and]
small business concerns owned and controlled by
socially —and  economically  disadvantaged
individuals, ... shall have the maximum practicable
opportunity to participate in the performance of
contracts let by any Federal agency.” § 8(d)(1),

™ 15 USC. § 637(d)(1). The Act defines
“socially disadvantaged individuals™ as “those who
have been subjected to racial or ethnic prejudice or
cultural bias because of their identity as a member
of a group without regard to their individual

qualities,” § 8(a)(5), 15 U.S.C. 8§ 637(a)(5), and
it defines “economically disadvantaged
individuals” as “those socially disadvantaged
individuals whose ability to compete in the free
enterprise system has been impaired due to
diminished capital and credit opportunities as
compared to others in the same business area who
are not socially disadvantaged.” § 8(a)(6)(A),

™ 15 U.5.C. § 637(3)(6)(A).

In furtherance of the policy stated in § 8(d)(1), the
Act establishes “[t]he Government-wide goal for
participation by small business concerns owned
and controlled by socially and economically
disadvantaged individuals” at “not less than 5
percent of the total value of all prime contract and

subcontract awards for each fiscal year.” - 15
U.S.C. 8§ 644(g)(1). It also requires the head of
each federal agency to set agency-specific goals for
participation by businesses controlled by socially
and economically disadvantaged individuals. Ibid.

The Small Business Administration (SBA) has
implemented these statutory directives in a variety
of ways, two of which are relevant here. One is the
“8(a) program,” *207 which is available to small
businesses controlled by socially and economically
disadvantaged individuals as the SBA has defined
those terms. The 8(a) program confers a wide range
of benefits on participating businesses, see, e.g., 13
CFR 88 124.303-124.311, 124.403 (1994); 48
CFR subpt. 19.8 (1994), one of which is automatic
eligibility ~ for ~ subcontractor ~ compensation
provisions of the kind at issue in **2103 this case,

™ 5 usc. § 637(d)3)C) (conferring
presumptive eligibility on anyone “found to be
disadvantaged ... pursuant to section 8(a) of the
Small Business Act”). To participate in the 8(a)
program, a business must be “small,” as defined in
13 CFR § 124.102 (1994); and it must be 51%

owned by individuals who qualify as “socially and
economically disadvantaged,” § 124.103. The SBA
presumes that black, Hispanic, Asian Pacific,
Subcontinent Asian, and Native Americans, as well
as “members of other groups designated from time
to time by SBA,” are “socially disadvantaged,” §
124.105(b)(1). It also allows any individual not a
member of a listed group to prove social
disadvantage “on the basis of clear and convincing
evidence,” as described in § 124.105(c). Social
disadvantage is not enough to establish eligibility,
however; SBA also requires each 8(a) program
participant to prove “economic disadvantage”
according to the criteria set forth in § 124.106(a).

The other SBA program relevant to this case is the
“8(d) subcontracting program,” which unlike the
8(a) program is limited to eligibility for
subcontracting provisions like the one at issue here.
In determining eligibility, the SBA presumes social
disadvantage based on membership in certain
minority groups, just as in the 8(a) program, and
again appears to require an individualized,
although “less restrictive,” showing of economic
disadvantage, § 124.106(b). A different set of
regulations, however, says that members of
minority groups wishing to participate in the 8(d)
subcontracting program are entitled to a race-based
presumption of social and economic disadvantage.

48 CFR 8§ 19.001, *208 ' 19.703(a)(2) (1994).
We are left with some uncertainty as to whether
participation in the 8(d) subcontracting program
requires an individualized showing of economic
disadvantage. In any event, in both the 8(a) and the
8(d) programs, the presumptions of disadvantage
are rebuttable if a third party comes forward with
evidence suggesting that the participant is not, in
fact, either economically or socially disadvantaged.
13 CFR 88 124.111(c)-(d), 124.601-124.609
(1994).

The contract giving rise to the dispute in this case
came about as a result of the Surface
Transportation and Uniform Relocation Assistance
Act of 1987, Pub.L. 100-17, 101 Stat. 132
(STURAA), a DOT appropriations measure.
Section 106(c)(1) of STURAA provides that “not
less than 10 percent” of the appropriated funds
“shall be expended with small business concerns
owned and controlled by socially and economically
disadvantaged individuals.” 101 Stat. 145.
STURAA adopts the Small Business Act’s
definition of “socially and economically
disadvantaged individual,” including the applicable


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N38FF7950E15911DFA6E98EA1EC43D432&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N38FF7950E15911DFA6E98EA1EC43D432&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N38FF7950E15911DFA6E98EA1EC43D432&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS631&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS631&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS637&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS637&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_488b0000d05e2
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS637&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e541000098110
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N349E558058B811EA91B18F899BFF8106&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N349E558058B811EA91B18F899BFF8106&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N349E558058B811EA91B18F899BFF8106&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS644&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4d690000c9482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS644&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4d690000c9482
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.303&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.303&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.403&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA9BF45306D4F11EABC90E5CC5F19566A&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS637&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_17df000040924
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.102&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.106&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.106&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=48CFR19.001&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA542D300DB6511E8B888DA4ADB7F6197&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA542D300DB6511E8B888DA4ADB7F6197&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NA542D300DB6511E8B888DA4ADB7F6197&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=48CFR19.703&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.111&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.111&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RE&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=13CFRS124.601&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB7599DCCA1-D241FA831BB-313A6D96217)&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB7599DCCA1-D241FA831BB-313A6D96217)&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

race-based presumptions, and adds that “women
shall be presumed to be socially and economically
disadvantaged individuals for purposes of this

subsection.” 8 106(c)(2)(B), 101 Stat. 146.
STURAA also requires the Secretary of
Transportation to establish “minimum uniform
criteria for State governments to use in certifying
whether a concern qualifies for purposes of this

subsection.” | § 106(c)(4), 101 Stat. 146. The
Secretary has done so in 49 CFR pt. 23, subpt. D
(1994). Those regulations say that the certifying
authority should presume both social and economic
disadvantage (i.e., eligibility to participate) if the
applicant belongs to certain racial groups, or is a
woman. 49 CFR § 23.62 (1994); 49 CFR pt. 23,
subpt. D, App. C (1994). As with the SBA
programs, third parties may come forward with
evidence in an effort to rebut the presumption of
disadvantage for a particular business. 49 CFR §
23.69 (1994).

The operative clause in the contract in this case
reads as follows:

*209 “Subcontracting. This subsection is
supplemented to include a Disadvantaged
Business Enterprise (DBE) Development and
Subcontracting Provision as follows:

“Monetary compensation is offered for awarding
subcontracts to small business concerns owned
and controlled by socially and economically
disadvantaged individuals....

“A small business concern will be considered a
DBE after it has been certified as such by the
U.S. Small Business Administration or any State
Highway Agency. Certification by other
Government agencies, **2104 counties, or cities
may be acceptable on an individual basis
provided the Contracting Officer has determined
the certifying agency has an acceptable and
viable DBE certification program. If the
Contractor requests payment under this
provision, the Contractor shall furnish the
engineer with acceptable evidence of the
subcontractor(s) DBE certification and shall
furnish one certified copy of the executed
subcontract(s).

“The Contractor will be paid an amount
computed as follows:

“1. If a subcontract is awarded to one DBE, 10
percent of the final amount of the approved DBE
subcontract, not to exceed 1.5 percent of the
original contract amount.

“2. If subcontracts are awarded to two or more
DBEs, 10 percent of the final amount of the
approved DBE subcontracts, not to exceed 2
percent of the original contract amount.” App.
24-26.
To benefit from this clause, Mountain Gravel had
to hire a subcontractor who had been certified as a
small disadvantaged business by the SBA, a state
highway agency, or some other certifying authority
acceptable to the contracting officer. Any of the
three routes to such certification described
above—SBA’s 8(a) or 8(d) program, or
certification by a State *210 under the DOT
regulations—would meet that requirement. The
record does not reveal how Gonzales obtained its
certification as a small disadvantaged business.

After losing the guardrail subcontract to Gonzales,
Adarand filed suit against various federal officials
in the United States District Court for the District
of Colorado, claiming that the race-based
presumptions involved in the use of subcontracting
compensation clauses violate Adarand’s right to
equal protection. The District Court granted the
Government’s motion for summary judgment.

- Adarand Constructors, Inc. v. Skinner, 790
F.Supp. 240 (1992). The Court of Appeals for the

Tenth Circuit affirmed. 16 F.3d 1537 (1994). It

understood our decision in Fullilove v.
Klutznick, 448 U.S. 448, 100 S.Ct. 2758, 65
L.Ed.2d 902 (1980), to have adopted “a lenient
standard, resembling intermediate scrutiny, in
assessing” the constitutionality of federal

race-based action. -16 F.3d, at 1544. Applying
that “lenient standard,” as further developed in

- Metro Broadcasting, Inc. v. FCC, 497 U.S. 547,
110 S.Ct. 2997, 111 L.Ed.2d 445 (1990), the Court
of Appeals upheld the use of subcontractor

compensation clauses. -16 F.3d, at 1547. We

granted certiorari. 512 U.S. 1288, 115 S.Ct. 41, 129
L.Ed.2d 936 (1994).
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(11 2 Adarand, in addition to its general prayer for
“such other and further relief as to the Court seems
just and equitable,” specifically seeks declaratory
and injunctive relief against any future use of
subcontractor compensation clauses. App. 22-23
(complaint). Before reaching the merits of
Adarand’s challenge, we must consider whether
Adarand has standing to seek forward-looking
relief. Adarand’s allegation that it has lost a
contract in the past because of a subcontractor
compensation clause of course entitles it to seek
damages for the loss of that contract (we express
no view, however, as to whether sovereign
immunity would bar such relief on these facts). But

as we explained in Los Angeles v. Lyons, 461
U.S. 95, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983),
the fact of past injury, “while presumably affording
[the plaintiff] standing to claim damages ..., does
*211 nothing to establish a real and immediate
threat that he would again” suffer similar injury in

the future. Id., at 105, 103 S.Ct., at 1667.

Bl If Adarand is to maintain its claim for
forward-looking relief, our cases require it to allege
that the use of subcontractor compensation clauses
in the future constitutes “an invasion of a legally
protected interest which is (a) concrete and
particularized, and (b) actual or imminent, not

conjectural or hypothetical.” Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560, 112 S.Ct.
2130, 2136, 119 L.Ed.2d 351 (1992) (footnote,
citations, and internal quotation marks omitted).
Adarand’s claim that the Government’s use of
subcontractor compensation clauses denies it equal
protection of the laws of course alleges an invasion
of a legally protected interest, and it does so in a
manner that is “particularized” **2105 as to
Adarand. We note that, contrary to respondents’
suggestion, see Brief for Respondents 29-30,
Adarand need not demonstrate that it has been, or
will be, the low bidder on a Government contract.
The injury in cases of this kind is that a
“discriminatory  classification prevent[s] the
plaintiff from competing on an equal footing.”

Northeastern Fla. Chapter, Associated Gen.
Contractors of America v. Jacksonville, 508 U.S.
656, 667, 113 S.Ct. 2297, 2304, 124 L.Ed.2d 586
(1993). The aggrieved party “need not allege that
he would have obtained the benefit but for the
barrier in order to establish standing.” ' Id., at
666, 113 S.Ct., at 2303.

It is less clear, however, that the future use of

subcontractor compensation clauses will cause

Adarand “imminent” injury. We said in Lujan
that “[a]lthough ‘imminence’ is concededly a
somewhat elastic concept, it cannot be stretched
beyond its purpose, which is to ensure that the
alleged injury is not too speculative for Article 111
purposes—that the injury is ‘certainly impending.’
? Lujan, supra, at 565, n. 2, 112 S.Ct., at 2138,
n. 2. We therefore must ask whether Adarand has
made an adequate showing that sometime in the
relatively near future it will bid on another
Government contract that offers financial
incentives to a prime contractor for hiring
disadvantaged subcontractors.

*212 We conclude that Adarand has satisfied this
requirement. Adarand’s general manager said in a
deposition that his company bids on every
guardrail project in Colorado. See Reply Brief for
Petitioner 5-A. According to documents produced
in discovery, the CFLHD let 14 prime contracts in
Colorado that included guardrail work between
1983 and 1990. Plaintiff’s Motion for Summary
Judgment in No. 90-C-1413, Exh. I, Attachment A
(D.Colo.). Two of those contracts do not present
the kind of injury Adarand alleges here. In one, the
prime contractor did not subcontract out the
guardrail work; in another, the prime contractor
was itself a disadvantaged business, and in such
cases the contract generally does not include a
subcontractor compensation clause. Ibid.; see also
id., Supplemental Exhibits, Deposition of Craig
Actis 14 (testimony of CFLHD employee that 8(a)
contracts do not include  subcontractor
compensation clauses). Thus, statistics from the
years 1983 through 1990 indicate that the CFLHD
lets on average 1 % contracts per year that could
injure Adarand in the manner it alleges here.
Nothing in the record suggests that the CFLHD has
altered the frequency with which it lets contracts
that include guardrail work. And the record
indicates that Adarand often must compete for
contracts against companies certified as small
disadvantaged businesses. See id.,, Exh. F,
Attachments 1-3. Because the evidence in this case
indicates that the CFLHD is likely to let contracts
involving guardrail work that contain a
subcontractor compensation clause at least once
per year in Colorado, that Adarand is very likely to
bid on each such contract, and that Adarand often
must compete for such contracts against small
disadvantaged businesses, we are satisfied that
Adarand has standing to bring this lawsuit.
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4l Respondents urge that “[t]he Subcontracting
Compensation Clause program is ... a program
based on disadvantage, not on race,” and thus that
it is subject only to “the most *213 relaxed judicial
scrutiny.” Brief for Respondents 26. To the extent
that the statutes and regulations involved in this
case are race neutral, we agree. Respondents
concede, however, that “the race-based rebuttable
presumption used in some certification
determinations  under  the  Subcontracting
Compensation Clause” is subject to some
heightened level of scrutiny. Id., at 27. The parties
disagree as to what that level should be. (We note,
incidentally, that this case concerns only
classifications based explicitly on race, and
presents none of the additional difficulties posed by
laws that, although facially race neutral, result in
racially disproportionate impact and are motivated
by a racially discriminatory purpose. See generally

Arlington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252, 97 S.Ct. 555, 50

L.Ed.2d 450 (1977); Washington v. Davis, 426
U.S. 229, 96 S.Ct. 2040, 48 L.Ed.2d 597 (1976).)

Adarand’s claim arises under the Fifth Amendment
to the Constitution, which provides that “No person
shall ... be deprived **2106 of life, liberty, or
property, without due process of law.” Although
this Court has always understood that Clause to
provide some measure of protection against
arbitrary treatment by the Federal Government, it
is not as explicit a guarantee of equal treatment as
the Fourteenth Amendment, which provides that
“No State shall ... deny to any person within its
jurisdiction the equal protection of the laws”
(emphasis added). Our cases have accorded
varying degrees of significance to the difference in
the language of those two Clauses. We think it
necessary to revisit the issue here.

A

Through the 1940°s, this Court had routinely taken

the view in non-race-related cases that, “[u]nlike
the Fourteenth Amendment, the Fifth contains no
equal protection clause and it provides no guaranty
against discriminatory legislation by Congress.”

Detroit Bank v. United States, 317 U.S. 329,
337, 63 S.Ct. 297, 301, 87 L.Ed. 304 (1943); see

also, e.g., Helvering v. Lerner Stores Corp.,
314 U.S. 463, 468, 62 S.Ct. 341, 343, 86 L.Ed. 482

(1941); LaBelle Iron Works v. United *214
States, 256 U.S. 377, 392, 41 S.Ct. 528, 532, 65
L.Ed. 998 (1921) (“Reference is made to cases
decided under the equal protection clause of the
Fourteenth Amendment ...; but clearly they are not
in point. The Fifth Amendment has no equal
protection clause”). When the Court first faced a
Fifth Amendment equal protection challenge to a
federal racial classification, it adopted a similar
approach, with most unfortunate results. In

Hirabayashi v. United States, 320 U.S. 81, 63
S.Ct. 1375, 87 L.Ed. 1774 (1943), the Court
considered a curfew applicable only to persons of
Japanese ancestry. The Court
observed—correctly—that “[d]istinctions between
citizens solely because of their ancestry are by their
very nature odious to a free people whose
institutions are founded upon the doctrine of
equality,” and that “racial discriminations are in
most circumstances irrelevant and therefore

prohibited.” Id., at 100, 63 S.Ct., at 1385. But it

also cited | Detroit Bank for the proposition that
the Fifth Amendment “restrains only such
discriminatory legislation by Congress as amounts

to a denial of due process,” 320 U.S., at 100, 63
S.Ct.,, at 1385, and upheld the curfew because
“circumstances within the knowledge of those
charged with the responsibility for maintaining the
national defense afforded a rational basis for the

decision which they made.” Id., at 102, 63

S.Ct., at 1386.

Eighteen months later, the Court again approved

wartime measures directed at persons of Japanese

ancestry. o Korematsu v. United States, 323 U.S.

214, 65 S.Ct. 193, 89 L.Ed. 194 (1944), concerned
an order that completely excluded such persons
from particular areas. The Court did not address the

view, expressed in cases like Hirabayashi and
Detroit Bank, that the Federal Government’s
obligation to provide equal protection differs

significantly from that of the States. Instead, it
began by noting that “all legal restrictions which
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

curtail the civil rights of a single racial group are
immediately suspect ... [and] courts must subject

them to the most rigid scrutiny.” 323 U.S,, at
216, 65 S.Ct., at 194. That promising dictum might
be read to undermine the view that the Federal
Government is under a lesser obligation to avoid
injurious racial classifications *215 than are the

States. Cf. ™ id., at 234-235, 65 S.Ct, at 202
(Murphy, J., dissenting) (“[T]he order deprives all
those within its scope of the equal protection of the
laws as guaranteed by the Fifth Amendment”). But
in spite of the “most rigid scrutiny” standard it had
just set forth, the Court then inexplicably relied on
“the  principles we announced in the

Hirabayashi case,” id., at 217, 65 S.Ct., at
194, to conclude that, although “exclusion from the
area in which one’s home is located is a far greater
deprivation than constant confinement to the home

from 8 p.m. to 6 a.m.,” id., at 218, 65 S.Ct., at
195, the racially discriminatory order was
nonetheless within the Federal Government’s
power.”

**2107 In Bolling v. Sharpe, 347 U.S. 497, 74
S.Ct. 693, 98 L.Ed. 884 (1954), the Court for the
first time explicitly questioned the existence of any
difference between the obligations of the Federal
Government and the States to avoid racial

classifications. Bolling did note that “[t]he
‘equal protection of the laws’ is a more explicit
safeguard of prohibited unfairness than ‘due

process of law,” id., at 499, 74 S.Ct., at 694.

But Bolling then concluded that, “[i]n view of
[the] decision that the Constitution prohibits the
states from maintaining racially segregated public
schools, it would be unthinkable that the same
Constitution would impose a lesser duty on the

Federal Government.” Id., at 500, 74 S.Ct., at

695.

Bolling’s facts concerned school desegregation,
but its reasoning was not so limited. The Court’s
observations that “[d]istinctions between citizens
solely because of their ancestry are by their very

nature odious,” Hirabayashi, supra, 320 U.S,,
at 100, 63 S.Ct., at 1385, and that “all legal
restrictions which curtail the civil rights of a single
racial group are immediately suspect,” *216

- Korematsu, supra, 323 U.S., at 216, 65 S.Ct., at
194, carry no less force in the context of federal
action than in the context of action by the

States—indeed, they first appeared in cases
concerning action by the Federal Government.

Bolling relied on those observations, 347
UsS., at 499, n. 3, 74 S.Ct, at 694, n. 3, and
reiterated “ ‘that the Constitution of the United
States, in its present form, forbids, so far as civil
and political rights are concerned, discrimination
by the General Government, or by the States,

against any citizen because of his race,” ” id., at

499, 74 S.Ct., at 694 (quoting Gibson v.
Mississippi, 162 U.S. 565, 591, 16 S.Ct. 904, 910,
40 L.Ed. 1075 (1896)) (emphasis added). The
Court’s application of that general principle to the
case before it, and the resulting imposition on the
Federal Government of an obligation equivalent to
that of the States, followed as a matter of course.

Later cases in contexts other than school
desegregation did not distinguish between the
duties of the States and the Federal Government to
avoid racial classifications. Consider, for example,

the following passage from McLaughlin v.
Florida, 379 U.S. 184, 85 S.Ct. 283, 13 L.Ed.2d
222, a 1964 case that struck down a race-based
state law:
“[W]e deal here with a classification based upon
the race of the participants, which must be
viewed in light of the historical fact that the
central purpose of the Fourteenth Amendment
was to eliminate racial discrimination emanating
from official sources in the States. This strong
policy renders racial classifications

‘constitutionally suspect,’ Bolling v. Sharpe,
347 U.S. 497, 499 [74 S.Ct. 693, 694]; and
subject to the ‘most rigid scrutiny,’

-Korematsu v. United States, 323 U.S. 214,
216 [65 S.Ct. 193, 194]; and ‘in most
circumstances irrelevant’ to any constitutionally

acceptable legislative purpose, Hirabayashi
v. United States, 320 U.S. 81, 100 [63 S.Ct.

1375, 1385].” Id., at 191-192, 85 S.Ct., at
288.

MecLaughlin’s reliance on cases involving
federal action for the standards applicable to a case
involving state legislation *217 suggests that the
Court understood the standards for federal and state
racial classifications to be the same.

Cases decided after | McLaughlin continued to
treat the equal protection obligations imposed by
the Fifth and the Fourteenth Amendments as
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indistinguishable; one commentator observed that
“[iln case after case, fifth amendment equal
protection problems are discussed on the
assumption that fourteenth amendment precedents
are controlling.” Karst, The Fifth Amendment’s
Guarantee of Equal Protection, 55 N.C.L.Rev. 541,

554 (1977). Loving v. Virginia, 388 U.S. 1, 87
S.Ct. 1817, 18 L.Ed.2d 1010 (1967), which struck

down a race-based state law, cited Korematsu
for the proposition that “the Equal Protection
Clause demands that racial classifications ... be

subjected to the ‘most rigid scrutiny.” ” 388
U.S., at 11, 87 S.Ct., at 1823. The various opinions

in Frontiero v. Richardson, 411 U.S. 677, 93
S.Ct. 1764, 36 L.Ed.2d 583 (1973), which
concerned sex discrimination by the Federal
Government, took their equal protection standard

of review from Reed v. Reed, 404 U.S. 71, 92
S.Ct. 251, 30 L.Ed.2d 225 (1971), a case that
invalidated sex discrimination by a State, without
mentioning **2108 any possibility of a difference
between the standards applicable to state and

federal action. Frontiero, 411 U.S. at 682684,
93 S.Ct, at 1768-1769 (plurality opinion of

Brennan, J.); id., at 691, 93 S.Ct., at 1772

(Stewart, J., concurring in judgment); id., at
692, 93 S.Ct., at 1773 (Powell, J., concurring in
judgment). Thus, in 1975, the Court stated
explicitly that “[t]his Court’s approach to Fifth
Amendment equal protection claims has always
been precisely the same as to equal protection
claims under the Fourteenth Amendment.”

Weinberger v. Wiesenfeld, 420 U.S. 636, 638, n.
2, 95 S.Ct. 1225, 1228, n. 2, 43 L.Ed.2d 514; see

also ™ Buckley v. Valeo, 424 U.S. 1, 93, 96 S.Ct.
612, 670, 46 L.Ed.2d 659 (1976) (“Equal
protection analysis in the Fifth Amendment area is
the same as that under the Fourteenth

Amendment”); United States v. Paradise, 480
U.S. 149, 166, n. 16, 107 S.Ct. 1053, 1064, n. 16,
94 L.Ed.2d 203 (1987) (plurality opinion of
Brennan, J.) (“[T]he reach of the equal protection
guarantee of the Fifth Amendment is coextensive
with that of the Fourteenth”). We do not
understand a few contrary suggestions appearing in
cases in which we found special deference to *218
the political branches of the Federal Government to

be appropriate, e.g., Hampton v. Mow Sun
Wong, 426 U.S. 88, 100, 101-102, n. 21, 96 S.Ct.
1895, 1903, 1904-1905, n. 21, 48 L.Ed.2d 495
(1976) (federal power over immigration), to detract

from this general rule.

B

Most of the cases discussed above involved
classifications burdening groups that have suffered
discrimination in our society. In 1978, the Court
confronted the question whether race-based
governmental action designed to benefit such
groups should also be subject to “the most rigid

scrutiny.” Regents of Univ. of Cal. v. Bakke,
438 U.S. 265, 98 S.Ct. 2733, 57 L.Ed.2d 750,
involved an equal protection challenge to a
state-run medical school’s practice of reserving a
number of spaces in its entering class for minority
students. The petitioners argued that “strict
scrutiny” should apply only to “classifications that
disadvantage ‘discrete and insular minorities.” ”

Id., at 287-288, 98 S.Ct., at 2747 (opinion of

Powell, J.) (citing United States v. Carolene
Products Co., 304 U.S. 144, 152, n. 4, 58 S.Ct.

778, 784, n. 4, 82 L.Ed. 1234 (1938)). Bakke
did not produce an opinion for the Court, but
Justice Powell’s opinion announcing the Court’s
judgment rejected the argument. In a passage
joined by Justice White, Justice Powell wrote that
“[t]he guarantee of equal protection cannot mean
one thing when applied to one individual and
something else when applied to a person of another

color.” | 438 U.S., at 289-290, 98 S.Ct., at 2748.
He concluded that “[r]acial and ethnic distinctions
of any sort are inherently suspect and thus call for

the most exacting judicial examination.” Id., at
291, 98 S.Ct., at 2748. On the other hand, four

Justices in Bakke would have applied a less
stringent standard of review to racial classifications
“designed to further remedial purposes,” see

id., at 359, 98 S.Ct., at 2783 (Brennan, White,
Marshall, and Blackmun, JJ., concurring in
judgment in part and dissenting in part). And four
Justices thought the case should be decided on

statutory grounds. Id., at 411-412, 421, 98
S.Ct., at 2809-2810, 2815 (STEVENS, J., joined
by Burger, C.J., and Stewart and REHNQUIST,
*219 JJ., concurring in judgment in part and
dissenting in part).


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I236a20d59c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I236a20d59c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I236a20d59c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129542&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129542&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4c846ac9c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4c846ac9c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4c846ac9c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944118365&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I236a20d59c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I236a20d59c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I236a20d59c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129542&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1823&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1823
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129542&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1823&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1823
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5ab6b9779be911d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5ab6b9779be911d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5ab6b9779be911d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127135&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127135&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1768
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1768
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1772&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1772
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235fc0949c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1773&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1773
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126388&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1773&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1773
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4d20abe9c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4d20abe9c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129757&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1228
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129757&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1228
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72eb9a5f9c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72eb9a5f9c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72eb9a5f9c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_670
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_670
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178d0f6e9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178d0f6e9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178d0f6e9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987024295&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1064&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1064
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987024295&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1064&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1064
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987024295&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1064&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1064
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1798f64b9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1798f64b9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1798f64b9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142381&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1903
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142381&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1903
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142381&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1903
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142381&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1903
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2747
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib5b8ed559a1011d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib5b8ed559a1011d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib5b8ed559a1011d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938122797&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_784
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938122797&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_784
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938122797&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_784&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_784
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2748
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2748
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2748
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2783&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2783
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2809
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2809

Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

Two years after Bakke, the Court faced another
challenge to remedial race-based action, this time
involving action undertaken by the Federal

Government. In o Fullilove v. Klutznick, 448
U.S. 448, 100 S.Ct. 2758, 65 L.Ed.2d 902 (1980),
the Court upheld Congress’ inclusion of a 10%
set-aside for minority-owned businesses in the
Public Works Employment Act of 1977. As in

Bakke, there was no opinion for the Court.
Chief Justice Burger, in an opinion joined by
Justices White and Powell, observed that “[a]ny
preference based on racial or ethnic criteria must
necessarily receive a most searching examination
to make sure that it does not conflict with

constitutional guarantees.” -448 U.S., at 491,
100 S.Ct., at 2781. That opinion, however, “d[id]
not adopt, either expressly or implicitly, the
formulas of analysis articulated in such cases as

[Bakke > ™ 1d., at 492, 100 S.Ct, at 2781. It
employed instead **2109 a two-part test which
asked, first, “whether the objectives of th[e]
legislation are within the power of Congress,” and
second, “whether the limited use of racial and
ethnic criteria, in the context presented, is a
constitutionally permissible means for achieving

the congressional objectives.” o Id., at 473, 100
S.Ct., at 2772. It then upheld the program under
that test, adding at the end of the opinion that the
program also “would survive judicial review under

either ‘test’ articulated in the several Bakke

opinions.” Id., at 492, 100 S.Ct.,, at 2781.
Justice Powell wrote separately to express his view
that the plurality opinion had essentially applied

“strict scrutiny” as described in his Bakke
opinion—i.e., it had determined that the set-aside
was “a necessary means of advancing a compelling
governmental interest”—and had done so correctly.

-448 U.S., at 496, 100 S.Ct., at 2783-2784
(concurring opinion). Justice Stewart (joined by
then-Justice REHNQUIST) dissented, arguing that
the Constitution required the Federal Government
to meet the same strict standard as the States when

enacting racial classifications, -id., at 523, and
n. 1, 100 S.Ct., at 2797, and n. 1, and that the
program before the Court failed that standard.
Justice STEVENS also dissented, *220 arguing
that “[r]acial classifications are simply too
pernicious to permit any but the most exact
connection between justification and

classification,” - id., at 537, 100 S.Ct., at 2805,
and that the program before the Court could not be

characterized “as a ‘narrowly tailored’ remedial

measure.” ot Id., at 541, 100 S.Ct., at 2807.
Justice Marshall (joined by Justices Brennan and
Blackmun) concurred in the judgment, reiterating

the view of four Justices in Bakke that any
race-based governmental action designed to
“remed[y] the present effects of past racial
discrimination” should be upheld if it was
“substantially related” to the achievement of an
“important governmental objective”—i.e., such
action should be subjected only to what we now

call “intermediate scrutiny.” - 448 U.S., at

518-519, 100 S.Ct., at 2795.

In | Wygant v. Jackson Bd. of Ed., 476 U.S. 267,
106 S.Ct. 1842, 90 L.Ed.2d 260 (1986), the Court
considered a Fourteenth Amendment challenge to
another form of remedial racial classification. The

issue in | Wygant was whether a school board
could adopt race-based preferences in determining
which teachers to lay off. Justice Powell’s plurality
opinion observed that “the level of scrutiny does
not change merely because the challenged
classification operates against a group that
historically has not been subject to governmental

discrimination,” id., at 273, 106 S.Ct., at 1846,
and stated the two-part inquiry as “whether the
layoff provision is supported by a compelling state
purpose and whether the means chosen to
accomplish that purpose are narrowly tailored.”

Id., at 274, 106 S.Ct., at 1847. In other words,
“racial classifications of any sort must be subjected

to ‘strict scrutiny.” ”’ Id., at 285, 106 S.Ct., at
1852 (O’CONNOR, J., concurring in part and
concurring in judgment). The plurality then
concluded that the school board’s interest in
“providing minority role models for its minority
students, as an attempt to alleviate the effects of

societal discrimination,” id., at 274, 106 S.Ct,,
at 1847, was not a compelling interest that could
justify the use of a racial classification. It added
that “[s]ocietal discrimination, without more, is too
amorphous a basis for imposing a racially

classified remedy,” id., at 276, 106 S.Ct., at
1848, and insisted instead that “a public employer
... must *221 ensure that, before it embarks on an
affirmative-action program, it has convincing
evidence that remedial action is warranted. That is,
it must have sufficient evidence to justify the
conclusion that there has been  prior

discrimination,” id., at 277, 106 S.Ct., at
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

1848-1849. Justice White concurred only in the
judgment, although he agreed that the school
board’s asserted interests could not, “singly or
together, justify this racially discriminatory layoff

policy.” ' Id., at 295, 106 S.Ct., at 1858. Four
Justices dissented, three of whom again argued for
intermediate scrutiny of remedial race-based

government action. Id., at 301-302, 106 S.Ct.,
at 1861-1862 (Marshall, J., joined by Brennan and
Blackmun, JJ., dissenting).

The Court’s failure to produce a majority opinion

in Bakke, o Fullilove, and Wygant left
unresolved the proper analysis for remedial

race-based governmental action. See **2110
United States v. Paradise, 480 U.S., at 166, 107
S.Ct., at 1063 (plurality opinion of Brennan, J.)
(“[Allthough this Court has consistently held that
some elevated level of scrutiny is required when a
racial or ethnic distinction is made for remedial
purposes, it has yet to reach consensus on the

appropriate constitutional analysis”); Sheet
Metal Workers v. EEOC, 478 U.S. 421, 480, 106
S.Ct. 3019, 3052, 92 L.Ed.2d 344 (1986) (plurality
opinion of Brennan, J.). Lower courts found this

lack of guidance unsettling. See, e.g., Kromnick
v. School Dist. of Philadelphia, 739 F.2d 894, 901
(CA3 1984) (“The absence of an Opinion of the

Court in either Bakke or Fullilove and the
concomitant failure of the Court to articulate an
analytic framework supporting the judgments
makes the position of the lower federal courts
considering the constitutionality of affirmative
action programs somewhat vulnerable”), cert.
denied, 469 U.S. 1107, 105 S.Ct. 782, 83 L.Ed.2d
777 (1985); Williams v. New Orleans, 729 F.2d
1554, 1567 (CA5 1984) (en banc) (Higginbotham,

J., concurring specially); South  Florida
Chapter of Associated General Contractors of
America, Inc. v. Metropolitan Dade County, Fla.,
723 F.2d 846, 851 (CA1l), cert. denied, 469 U.S.
871, 105 S.Ct. 220, 83 L.Ed.2d 150 (1984).

The Court resolved the issue, at least in part, in

1989. Richmond v. J.A. Croson Co., 488 U.S.
469, 109 S.Ct. 706, 102 L.Ed.2d 854 (1989),
concerned a *222 city’s determination that 30% of
its contracting work should go to minority-owned

businesses. A majority of the Court in Croson
held that “the standard of review under the Equal
Protection Clause is not dependent on the race of

those burdened or benefited by a particular
classification,” and that the single standard of
review for racial classifications should be “strict

scrutiny.” Id., at 493-494, 109 S.Ct., at 722
(opinion of O’CONNOR, J., joined by
REHNQUIST, CJ., and White and KENNEDY,
JJ.); id., at 520, 109 S.Ct., at 735 (SCALIA, J.,
concurring in judgment) (“I agree ... with Justice
O’CONNOR’s conclusion that strict scrutiny must
be applied to all governmental classification by
race”). As to the classification before the Court, the
plurality agreed that “a state or local subdivision ...
has the authority to eradicate the effects of private
discrimination  within its own legislative

jurisdiction,” id., at 491-492, 109 S.Ct, at
720-721, but the Court thought that the city had
not acted with “a ‘strong basis in evidence for its
conclusion that remedial action was necessary,” ”

id., at 500, 109 S.Ct., at 725 (majority opinion)
(quoting Wygant, supra, at 277, 106 S.Ct., at
1849 (plurality opinion)). The Court also thought it

“obvious that [the] program is not narrowly
tailored to remedy the effects of prior

discrimination.” 488 U.S., at 508, 109 S.Ct., at

729-730.

With Croson, the Court finally agreed that the
Fourteenth Amendment requires strict scrutiny of
all race-based action by state and local

governments. But Croson of course had no
occasion to declare what standard of review the
Fifth Amendment requires for such action taken by

the Federal Government. Croson observed
simply that the Court’s “treatment of an exercise of
congressional power in o Fullilove cannot be

dispositive here,” because Croson’s facts did
not implicate Congress’ broad power under § 5 of

the Fourteenth Amendment. Id., at 491, 109

S.Ct., at 720 (plurality opinion); see also id., at
522, 109 S.Ct., at 737 (SCALIA, J., concurring in
judgment) (“[Wlithout revisiting what we held in

Fullilove ..., I do not believe our decision in that
case controls the one before us here”). On the other
hand, the Court subsequently indicated that

Croson had at least some bearing on federal
race-based action *223 when it vacated a decision
upholding such action and remanded for further

consideration in light of | Croson. H.K. Porter
Co. v. Metropolitan Dade County, 489 U.S. 1062,
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

109 S.Ct. 1333, 103 L.Ed.2d 804 (1989); see also

- Shurberg Broadcasting of Hartford, Inc. v.
FCC, 876 F.2d 902, 915, n. 16 (CADC 1989)
(opinion of Silberman, J.) (noting the Court’s
action in H.K. Porter Co.), rev’d sub nom.

- Metro Broadcasting, Inc. v. FCC, 497 U.S. 547,
110 S.Ct. 2997, 111 L.Ed.2d 445 (1990). Thus,
some uncertainty persisted with respect to the
standard of review for federal racial classifications.

See, e.g., Mann v. Albany, 883 F.2d 999, 1006

(CA11 1989) (Croson “may be applicable to
race-based classifications imposed by Congress”);

- Shurberg, 876 F.2d, at 910 (noting the difficulty
of extracting general principles **2111 from the

Court’s fractured opinions); - id., at 959 (Wald,
J., dissenting from denial of rehearing en banc)

(“Croson certainly did not resolve the
substantial questions posed by congressional
programs which mandate the use of racial

preferences”); Winter Park Communications,
Inc. v. FCC, 873 F.2d 347, 366 (CADC 1989)
(Williams, J., concurring in part and dissenting in

part) (“The unresolved ambiguity of o Fullilove

and Croson leaves it impossible to reach a firm
opinion as to the evidence of discrimination needed

to sustain a congressional mandate of racial

preferences”), aff’d sub nom. - Metro

Broadcasting, supra.

Despite lingering uncertainty in the details,

however, the Court’s cases through | Croson had
established three general propositions with respect
to governmental racial classifications. First,
skepticism: “ ‘Any preference based on racial or
ethnic criteria must necessarily receive a most

searching examination,” ” Wygant, 476 U.S., at
273, 106 S.Ct., at 1847 (plurality opinion of

Powell, J.); -Fullilove, 448 U.S., at 491, 100
S.Ct., at 2781 (opinion of Burger, C.J.); see also

- id., at 523, 100 S.Ct.,, at 2798 (Stewart, J.,
dissenting) (“[A]ny official action that treats a
person differently on account of his race or ethnic

origin is inherently suspect”); McLaughlin, 379

US., at 192, 85 S.Ct, at 288 (“[R]acial
classifications [are] ‘constitutionally suspect’ ”);

Hirabayashi, 320 U.S., at 100, 63 S.Ct., at 1385
(“Distinctions  *224 between citizens solely
because of their ancestry are by their very nature
odious to a free people”). Second, consistency:

“[TThe standard of review under the Equal
Protection Clause is not dependent on the race of
those burdened or benefited by a particular

Croson, 488 U.S., at 494, 109

S.Ct., at 722 (plurality opinion); id., at 520, 109
S.Ct, at 735 (SCALIA, J., concurring in

judgment); see also Bakke, 438 U.S., at
289-290, 98 S.Ct., at 2747-2748 (opinion of
Powell, J.), i.e., all racial classifications reviewable
under the Equal Protection Clause must be strictly
scrutinized. And third, congruence: “Equal
protection analysis in the Fifth Amendment area is
the same as that wunder the Fourteenth

Amendment,” -Buckley v. Valeo, 424 U.S,, at

93, 96 S.Ct., at 670; see also | Weinberger v.
Wiesenfeld, 420 U.S., at 638, n. 2, 95 S.Ct., at

1228, n. 2; Bolling v. Sharpe, 347 U.S., at 500,
74 S.Ct., at 694. Taken together, these three
propositions lead to the conclusion that any person,
of whatever race, has the right to demand that any
governmental actor subject to the Constitution
justify any racial classification subjecting that
person to unequal treatment under the strictest
judicial scrutiny. Justice Powell’s defense of this
conclusion bears repeating here:

classification,”

“If it is the individual who is entitled to judicial
protection against classifications based upon his
racial or ethnic background because such
distinctions impinge upon personal rights, rather
than the individual only because of his
membership in a particular group, then
constitutional standards may be applied
consistently. Political judgments regarding the
necessity for the particular classification may be
weighed in the constitutional balance,

o [Korematsu ], but the standard of justification
will remain constant. This is as it should be,
since those political judgments are the product of
rough compromise struck by contending groups
within the democratic process. When they touch
upon an individual’s race or ethnic background,
he is entitled to a judicial determination that the
burden he is asked to bear on that basis is
precisely tailored to serve a compelling *225
governmental  interest.  The  Constitution
guarantees that right to every person regardless

of his background. Shelley v. Kraemer, 334
U.S. [1, 22, 68 S.Ct. 836, 846, 92 L.Ed. 1161

(1948) 1.7 Bakke, supra, 438 U.S., at 299, 98
S.Ct., at 2753 (opinion of Powell, J.) (footnote
omitted).
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

A year later, however, the Court took a surprising

turn. - Metro Broadcasting, Inc. v. FCC,
involved a Fifth Amendment challenge to two
race-based policies of the Federal Communications

Commission (FCC). In - Metro Broadcasting,
the Court repudiated the long-held notion that “it
would be unthinkable that the same Constitution
would impose a lesser duty on the Federal
Government” than it does on a State to afford equal

protection of the laws, **2112 Bolling, supra,
at 500, 74 S.Ct., at 694. It did so by holding that
“benign” federal racial classifications need only
satisfy intermediate  scrutiny, even though

Croson had recently concluded that such
classifications enacted by a State must satisfy strict
scrutiny. “[Blenign” federal racial classifications,
the Court said, “—even if those measures are not
‘remedial’ in the sense of being designed to
compensate victims of past governmental or
societal  discrimination—are  constitutionally
permissible to the extent that they serve important
governmental objectives within the power of
Congress and are substantially related to

achievement of those objectives.” - Metro
Broadcasting, 497 U.S., at 564-565, 110 S.Ct., at
3008-3009 (emphasis added). The Court did not
explain how to tell whether a racial classification
should be deemed “benign,” other than to express
“confiden[ce] that an ‘examination of the
legislative scheme and its history’ will separate
benign measures from other types of racial

classifications.” - Id., at 564, n. 12, 110 S.Ct., at
3009, n. 12 (citation omitted).

Applying this test, the Court first noted that the
FCC policies at issue did not serve as a remedy for
past discrimination. -Id., at 566, 110 S.Ct., at
3009. Proceeding on the assumption that the
policies were nonetheless “benign,” it concluded
that they served the “important governmental
objective” of “enhancing broadcast diversity,”
- id., at 566-567, 110 S.Ct., at 3009-3010, and
that they were *226 “substantially related” to that
objective, -id., at 569, 110 S.Ct, at 3011. It
therefore upheld the policies.

By adopting intermediate scrutiny as the standard
of review for congressionally mandated “benign”

racial classifications, Metro Broadcasting
departed from prior cases in two significant

respects. First, it turned its back on Croson’s
explanation of why strict scrutiny of all
governmental racial classifications is essential:

“Absent searching judicial inquiry into the
justification for such race-based measures, there
is simply no way of determining what
classifications are ‘benign’ or ‘remedial’ and
what classifications are in fact motivated by
illegitimate notions of racial inferiority or simple
racial politics. Indeed, the purpose of strict
scrutiny is to ‘smoke out’ illegitimate uses of
race by assuring that the legislative body is
pursuing a goal important enough to warrant use
of a highly suspect tool. The test also ensures
that the means chosen ‘fit’ this compelling goal
so closely that there is little or no possibility that
the motive for the classification was illegitimate

racial prejudice or stereotype.” Croson,
supra, at 493, 109 S.Ct, at 721 (plurality
opinion of O’CONNOR, 1.).
We adhere to that view today, despite the surface
appeal of holding “benign” racial classifications to
a lower standard, because “it may not always be
clear that a so-called preference is in fact benign,”

Bakke, supra, at 298, 98 S.Ct., at 2752 (opinion
of Powell, J.). “[M]ore than good motives should
be required when government seeks to allocate its
resources by way of an explicit racial classification
system.” Days, Fullilove, 96 Yale L.J. 453, 485
(1987).

Second, - Metro Broadcasting squarely rejected
one of the three propositions established by the
Court’s earlier equal protection cases, namely,
congruence between the standards applicable to
federal and state racial classifications, and in so
doing also undermined the other two—skepticism
of all racial *227 classifications and consistency of
treatment irrespective of the race of the burdened
or benefited group. See supra, at 2110-2111.

Under o Metro Broadcasting, certain racial
classifications (“benign” ones enacted by the
Federal Government) should be treated less
skeptically than others; and the race of the
benefited group is critical to the determination of

which standard of review to apply. o Metro
Broadcasting was thus a significant departure from
much of what had come before it.

1 61 The three propositions undermined by
-Metro Broadcasting all derive from the basic
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principle that the Fifth and Fourteenth
Amendments to the Constitution protect persons,
not groups. It follows from that principle that all
governmental action based on race—a group
classification long recognized as “in most
circumstances irrelevant and therefore prohibited,”

**2113 Hirabayashi, 320 U.S., at 100, 63
S.Ct., at 1385—should be subjected to detailed
judicial inquiry to ensure that the personal right to
equal protection of the laws has not been infringed.
These ideas have long been central to this Court’s
understanding of equal protection, and holding
“benign” state and federal racial classifications to
different standards does not square with them. “[A]
free people whose institutions are founded upon the

doctrine of equality,” ibid., should tolerate no
retreat from the principle that government may
treat people differently because of their race only
for the most compelling reasons. Accordingly, we
hold today that all racial classifications, imposed
by whatever federal, state, or local governmental
actor, must be analyzed by a reviewing court under
strict scrutiny. In other words, such classifications
are constitutional only if they are narrowly tailored
measures that further compelling governmental

interests. To the extent that Metro
Broadcasting is inconsistent with that holding, it is
overruled.

In dissent, Justice STEVENS criticizes us for
“deliver[ing] a disconcerting lecture about the evils
of governmental racial classifications,” post, at
2120. With respect, we believe his criticisms
reflect a serious misunderstanding of our opinion.

*228 Justice STEVENS concurs in our view that
courts should take a skeptical view of all
governmental racial classifications. Ibid. He also
allows that “[n]othing is inherently wrong with
applying a single standard to fundamentally
different situations, as long as that standard takes
relevant differences into account.” Post, at 2122.
What he fails to recognize is that strict scrutiny
does take “relevant differences” into
account—indeed, that is its fundamental purpose.
The point of carefully examining the interest
asserted by the government in support of a racial
classification, and the evidence offered to show
that the classification is needed, is precisely to
distinguish legitimate from illegitimate uses of race
in governmental decisionmaking. See supra, at
2112. And Justice STEVENS concedes that “some
cases may be difficult to classify,” post, at 2122,
and n. 4; all the more reason, in our view, to

examine all racial classifications carefully. Strict
scrutiny does not “treaft] dissimilar race-based
decisions as though they were equally
objectionable,” post, at 2121; to the contrary, it
evaluates carefully all governmental race-based
decisions in order to decide which are
constitutionally objectionable and which are not.
By requiring strict scrutiny of racial classifications,
we require courts to make sure that a governmental
classification based on race, which “so seldom
provide[s] a relevant basis for disparate treatment,”

- Fullilove, 448 U.S., at 534, 100 S.Ct., at 2803
(STEVENS, J., dissenting), is legitimate, before
permitting unequal treatment based on race to
proceed.

Justice STEVENS chides us for our “supposed
inability to differentiate between ‘invidious’ and
‘benign’ discrimination,” because it is in his view
sufficient that “people understand the difference
between good intentions and bad.” Post, at 2121.
But, as we have just explained, the point of strict
scrutiny is to “differentiate between” permissible
and impermissible governmental use of race. And
Justice STEVENS himself has already explained in

his dissent in . Fullilove why “good intentions”
alone are not enough to sustain *229 a supposedly
“benign” racial classification: “[E]ven though it is
not the actual predicate for this legislation, a statute
of this kind inevitably is perceived by many as
resting on an assumption that those who are
granted this special preference are less qualified in
some respect that is identified purely by their race.
Because that perception—especially when fostered
by the Congress of the United States—can only
exacerbate rather than reduce racial prejudice, it
will delay the time when race will become a truly
irrelevant, or at least insignificant, factor. Unless
Congress clearly articulates the need and basis for
a racial classification, and also tailors the
classification to its justification, the Court should

not uphold this kind of statute.” o Fullilove, 448
U.S., at 545, 100 S.Ct., at 2809 (dissenting
opinion) (emphasis added; footnote omitted); see

also -id., at 537, 100 S.Ct., at 2805 (“Racial
classifications are simply too pernicious to permit
any but the most exact connection between

justification and classification”); Croson, 488
U.S., at 516-517, 109 S.Ct., at 734 (STEVENS, J.,
concurring in part and concurring in judgment)
**2114 (“Although [the legislation at issue]
stigmatizes the disadvantaged class with the
unproven charge of past racial discrimination, it
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actually imposes a greater stigma on its supposed
beneficiaries”); supra, at 2112; but cf. post, at
2121-2122 (STEVENS, J., dissenting). These
passages make a persuasive case for requiring strict
scrutiny of congressional racial classifications.

Perhaps it is not the standard of strict scrutiny
itself, but our use of the concepts of “consistency”
and “congruence” in conjunction with it, that leads
Justice STEVENS to dissent. According to Justice
STEVENS, our view of consistency “equate[s]
remedial preferences with invidious
discrimination,” post, at 2122, and ignores the
difference between “an engine of oppression” and
an effort “to foster equality in society,” or, more
colorfully, “between a ‘No Trespassing’ sign and a
welcome mat,” post, at 2120, 2121. It does nothing
of the kind. The principle of consistency simply
means that whenever the government treats any
person unequally because *230 of his or her race,
that person has suffered an injury that falls
squarely within the language and spirit of the
Constitution’s guarantee of equal protection. It says
nothing about the ultimate validity of any particular
law; that determination is the job of the court
applying strict scrutiny. The principle of
consistency explains the circumstances in which
the injury requiring strict scrutiny occurs. The
application of strict scrutiny, in turn, determines
whether a compelling governmental interest
justifies the infliction of that injury.

Consistency does recognize that any individual
suffers an injury when he or she is disadvantaged
by the government because of his or her race,
whatever that race may be. This Court clearly

stated that principle in Croson, see 488
U.S., at 493-494, 109 S.Ct., at 721-722 (plurality

opinion); id., at 520-521, 109 S.Ct., at 735-736
(SCALIA, J., concurring in judgment); see also

Shaw v. Reno, 509 U.S. 630, 643, 113 S.Ct.
2816, 28242845, 125 L.Ed.2d 511 (1993);

Powers v. Ohio, 499 U.S. 400, 410, 111 S.Ct.
1364, 1370, 113 L.Ed.2d 411 (1991). Justice
STEVENS does not explain how his views square

with Croson, or with the long line of cases
understanding equal protection as a personal right.

Justice STEVENS also claims that we have ignored
any difference between federal and state
legislatures. But requiring that Congress, like the
States, enact racial classifications only when doing
so is necessary to further a “compelling interest”

does not contravene any principle of appropriate
respect for a coequal branch of the Government. It
is true that various Members of this Court have
taken different views of the authority § 5 of the
Fourteenth Amendment confers upon Congress to
deal with the problem of racial discrimination, and
the extent to which courts should defer to
Congress’ exercise of that authority. See, e.g.,

- Metro Broadcasting, 497 U.S., at 605-606, 110
S.Ct., at 3030-3031 (O’CONNOR, J., dissenting);

Croson, 488 U.S., at 486-493, 109 S.Ct., at
717-722 (opinion of O’CONNOR, J., joined by

REHNQUIST, C.J., and White, J.); id., at
518-519, 109 S.Ct., at 734-735 (KENNEDY, J.,
concurring in part and concurring in judgment);

id., at 521-524, 109 S.Ct, at 736-738

(SCALIA, J., concurring in judgment); - *231
Fullilove, 448 U.S., at 472-473, 100 S.Ct., at

2771-2772 (opinion of Burger, C.J.); e id., at
500-502, and nn. 2-3, 515, and n. 14, 100 S.Ct., at
2786-2787, and nn. 2-3, 2793, and n. 14 (Powell,

J., concurring); -id., at 526-527, 100 S.Ct., at
2799-2800 (Stewart, J., dissenting). We need not,
and do not, address these differences today. For
now, it is enough to observe that Justice
STEVENS’ suggestion that any Member of this
Court has repudiated in this case his or her
previously expressed views on the subject, post, at
2123-2125, 2127, is incorrect.

C

“Although adherence to precedent is not rigidly
required in constitutional cases, any departure from
the doctrine of stare decisis demands special

justification.” Arizona v. Rumsey, 467 U.S.
203, 212, 104 S.Ct. 2305, 2311, 81 L.Ed.2d 164
(1984). In deciding whether this case presents such
justification, we recall Justice Frankfurter’s
admonition that “stare decisis is a principle of
policy and not a mechanical formula of adherence
to the latest decision, however recent and
questionable, **2115 when such adherence
involves collision with a prior doctrine more
embracing in its scope, intrinsically sounder, and

verified by experience.” ' Helvering v. Hallock,
309 U.S. 106, 119, 60 S.Ct. 444, 451, 84 L.Ed. 604
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

(1940). Remaining true to an “intrinsically
sounder” doctrine established in prior cases better
serves the values of stare decisis than would
following a more recently decided case
inconsistent with the decisions that came before it;
the latter course would simply compound the
recent error and would likely make the unjustified
break from previously established doctrine
complete. In such a situation, “special justification”
exists to depart from the recently decided case.

As we have explained, - Metro Broadcasting
undermined important principles of this Court’s
equal protection jurisprudence, established in a line
of cases stretching back over 50 years, see supra, at
2105-2112. Those principles together stood for an
“embracing” and “intrinsically soun[d]”
understanding of equal protection “verified by
experience,” namely, that the Constitution imposes
upon federal, state, and local governmental actors
the same obligation to respect *232 the personal
right to equal protection of the laws. This case
therefore presents precisely the situation described

by Justice Frankfurter in Helvering: We cannot
adhere to our most recent decision without
colliding with an accepted and established doctrine.

We also note that . Metro Broadcasting’s
application of different standards of review to
federal and state racial classifications has been
consistently criticized by commentators. See, e.g.,
Fried, Metro Broadcasting, Inc. v. FCC: Two
Concepts of Equality, 104 Harv.L.Rev. 107,

113-117 (1990) (arguing that ™ Metro
Broadcasting’s adoption of different standards of
review for federal and state racial classifications
placed the law in an “unstable condition,” and
advocating strict scrutiny across the board);
Comment, Metro Broadcasting, Inc. v. FCC:
Requiem for a Heavyweight, 69 Texas L.Rev. 125,
145-146 (1990) (same); Linder, Review of
Affirmative Action After Metro Broadcasting v.
FCC: The Solution Almost Nobody Wanted, 59
UMKC L.Rev. 293, 297, 316-317 (1991)
(criticizing “anomalous results as exemplified by
the two different standards of review”); Katz,
Public Affirmative Action and the Fourteenth
Amendment: The Fragmentation of Theory After

Richmond v. J.A. Croson Co. and Metro
Broadcasting, Inc. v. Federal Communications
Commission, 17 T. Marshall L.Rev. 317, 319,
354-355, 357 (1992) (arguing that “the current
fragmentation of doctrine must be seen as a
dangerous and seriously flawed approach to

constitutional interpretation,” and advocating
intermediate scrutiny across the board).

Our past practice in similar situations supports our

action today. In United States v. Dixon, 509
U.S. 688, 113 S.Ct. 2849, 125 L.Ed.2d 556 (1993),

we overruled the recent case of - Grady v.
Corbin, 495 U.S. 508, 110 S.Ct. 2084, 109 L.Ed.2d

548 (1990), because ™ Grady “lack[ed]
constitutional roots” and was “wholly inconsistent

with earlier Supreme Court precedent.” Dixon,
supra, at 704, 712, 113 S.Ct., at 2860, 2864. In
Solorio v. United States, 483 U.S. 435, 107 S.Ct.
2924, 97 L.Ed.2d 364 (1987), we overruled

- O’Callahan v. Parker, 395 U.S. 258, 89 S.Ct.
1683, 23 L.Ed.2d 291 (1969), which had caused
“confusion” and had rejected “an unbroken line of
decisions from 1866 to 1960.” Solorio, *233 supra,
at 439-441, 450-451, 107 S.Ct., at 2926-2928,

2932-2933. And in Continental T.V,, Inc. v.
GTE Sylvania Inc., 433 U.S. 36, 97 S.Ct. 2549, 53

L.Ed.2d 568 (1977), we overruled . United
States v. Arnold, Schwinn & Co., 388 U.S. 365, 87
S.Ct. 1856, 18 L.Ed.2d 1249 (1967), which was
“an abrupt and largely unexplained departure”
from precedent, and of which “[t]he great weight of
scholarly =~ opinion  ha[d] been critical.”

Continental T.V., supra, at 47-48, 58, 97 S.Ct,,

at 2556, 2561. See also, e.g., Payne v.
Tennessee, 501 U.S. 808, 830, 111 S.Ct. 2597,
2611, 115 L.Ed.2d 720 (1991) (overruling

™ Booth v. Maryland, 482 U.S. 496, 107 S.Ct.

2529, 96 L.Ed.2d 440 (1987), and - South
Carolina v. Gathers, 490 U.S. 805, 109 S.Ct. 2207,

104 L.Ed.2d 876 (1989)); Monell v. New York
City Dept. of Social Servs., 436 U.S. 658, 695-701,
98 S.Ct. 2018, 2038-2041, 56 L.Ed.2d 611 (1978)

(partially overruling - Monroe v. Pape, 365 U.S.
167, 81 S.Ct. 473, 5 L.Ed.2d 492 (1961), because
Monroe was a “departure from prior practice” that
had not **2116 engendered substantial reliance);

Swift & Co. v. Wickham, 382 U.S. 111,
128-129, 86 S.Ct. 258, 267-268, 15 L.Ed.2d 194
(1965) (overruling - Kesler v. Department of
Public Safety of Utah, 369 U.S. 153, 82 S.Ct. 807,
7 LEd.2d 641 (1962), to reaffirm “pre-" Kesler
precedent” and restore the law to the “view ...

which this Court has traditionally taken” in older
cases).
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

It is worth pointing out the difference between the
applications of stare decisis in this case and in

Planned Parenthood of Southeastern Pa. v.
Casey, 505 U.S. 833, 112 S.Ct. 2791, 120 L.Ed.2d

674  (1992). Casey explained how
considerations of stare decisis inform the decision
whether to overrule a long-established precedent
that has become integrated into the fabric of the
law. Overruling precedent of that kind naturally
may have consequences for “the ideal of the rule of

law,” id., at 854, 112 S.Ct, at 2808. In
addition, such precedent is likely to have
engendered substantial reliance, as was true in

Casey itself, id., at 856, 112 S.Ct., at 2809
(“[Flor two decades of economic and social
developments, people have organized intimate
relationships and made choices that define their
views of themselves and their places in society, in
reliance on the availability of abortion in the event
that contraception should fail””). But in this case, as
we have explained, we do not face a precedent of

that kind, because Metro Broadcasting itself
departed from our prior cases—and did so quite

recently. By refusing to follow *234 o Metro
Broadcasting, then, we do not depart from the
fabric of the law; we restore it. We also note that
reliance on a case that has recently departed from
precedent is likely to be minimal, particularly
where, as here, the rule set forth in that case is
unlikely to affect primary conduct in any event. Cf.

Allied—Bruce Terminix Cos. v. Dobson, 513
U.S. 265, 272, 115 S.Ct. 834, 838-839, 130
L.Ed.2d 753 (1995) (declining to overrule

Southland Corp. v. Keating, 465 U.S. 1, 104
S.Ct. 852, 79 L.Ed.2d 1 (1984), where “private
parties have likely written contracts relying upon

Southland as authority” in the 10 years since
Southland was decided).

Justice STEVENS takes us to task for what he
perceives to be an erroneous application of the
doctrine of stare decisis. But again, he
misunderstands  our  position. We  have

acknowledged that, after Croson, “some
uncertainty persisted with respect to the standard of
review for federal racial classifications,” supra, at
2110, and we therefore do not say that we “merely
restor[e] the status quo ante  today, post, at 2127.
But as we have described supra, at 2105-2113, we
think that well-settled legal principles pointed

toward a conclusion different from that reached in

- Metro Broadcasting, and we therefore disagree
with Justice STEVENS that “the law at the time of
that decision was entirely open to the result the
Court reached,” post, at 2127. We also disagree
with Justice STEVENS that Justice Stewart’s

dissenting opinion in - Fullilove supports his
“novelty” argument, see post, at 2128, and n. 13.
Justice Stewart said that “[u]nder our Constitution,
any official action that treats a person differently
on account of his race or ethnic origin is inherently
suspect and presumptively invalid,” and that “
‘[elqual  protection analysis in the Fifth
Amendment area is the same as that under the

Fourteenth Amendment.” ” - Fullilove, 448 U.S.,
at 523, and n. 1, 100 S.Ct., at 2798, and n. 1. He
took the view that “[tlhe hostility of the
Constitution to racial classifications by government
has been manifested in many cases decided by this
Court,” and that “our cases have made clear that
the Constitution is *235 wholly neutral in
forbidding such racial discrimination, whatever the

race may be of those who are its victims.” - Id.,
at 524, 100 S.Ct., at 2798. Justice Stewart gave no
indication that he thought he was addressing a
“novel” proposition, post, at 2128. Rather, he relied
on the fact that the text of the Fourteenth
Amendment extends its guarantee to “persons,”

and on cases like - Buckley, Loving,
McLaughlin, Bolling, Hirabayashi, and

Korematsu, see Fullilove, supra, at
524-526, 100 S.Ct., at 2798-2800, as do we today.
There is nothing new about the notion that
Congress, like the States, may treat people
differently because of their race only for
compelling reasons.

“The real problem,” Justice Frankfurter explained,
“is whether a principle shall prevail over its later

misapplications.” Helvering, **2117 309

US., at 122, 60 SCt, at 453. ™ Metro
Broadcasting’s untenable distinction between state
and federal racial classifications lacks support in
our precedent, and undermines the fundamental
principle of equal protection as a personal right. In
this case, as between that principle and “its later
misapplications,” the principle must prevail.
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

D

1 Qur action today makes explicit what Justice

Powell thought implicit in the Fullilove lead
opinion; Federal racial classifications, like those of
a State, must serve a compelling governmental
interest, and must be narrowly tailored to further

that interest. See ™ Fullilove, 448 U.S., at 496,
100 S.Ct., at 2783-84 (concurring opinion). (Recall

that the lead opinion in Fullilove “d[id] not
adopt ... the formulas of analysis articulated in such

cases as [Bakke 1.” Id., at 492, 100 S.Ct., at
2781 (opinion of Burger, C.J.).) Of course, it

follows that to the extent (if any) that o Fullilove
held federal racial classifications to be subject to a
less rigorous standard, it is no longer controlling.
But we need not decide today whether the program

upheld in - Fullilove would survive strict
scrutiny as our more recent cases have defined it.

*236 Some have questioned the importance of
debating the proper standard of review of
race-based legislation. See, e.g., post, at 2122

(STEVENS, J., dissenting); Croson, 488 U.S.,
at 514-515, and n. 5, 109 S.Ct., at 733, and n. 5
(STEVENS, J., concurring in part and concurring

in judgment); cf. - Metro Broadcasting, 497
U.S., at 610, 110 S.Ct., at 3033 (O’CONNOR, J.,
dissenting) (“This dispute regarding the appropriate
standard of review may strike some as a lawyers’
quibble over words”). But we agree with Justice
STEVENS that, “[b]ecause racial characteristics so
seldom provide a relevant basis for disparate
treatment, and because classifications based on
race are potentially so harmful to the entire body
politic, it is especially important that the reasons
for any such classification be clearly identified and
unquestionably legitimate,” and that “[r]acial
classifications are simply too pernicious to permit
any but the most exact connection between

justification and classification.” Fullilove,
supra, at 533-535, 537, 100 S.Ct., at 2803-2804,
2805 (dissenting opinion) (footnotes omitted). We
think that requiring strict scrutiny is the best way to
ensure that courts will consistently give racial
classifications that kind of detailed examination,
both as to ends and as to means. - Korematsu
demonstrates vividly that even “the most rigid
scrutiny” can sometimes fail to detect an
illegitimate  racial  classification,  compare

™ orematsu, 323 U.S., at 223, 65 S.Ct., at 197

(“To cast this case into outlines of racial prejudice,
without reference to the real military dangers
which were presented, merely confuses the issue.
Korematsu was not excluded from the Military
Area because of hostility to him or his race”), with
Pub.L. 100-383, § 2(a), 102 Stat. 903-904
(“[T]hese actions [of relocating and interning
civilians of Japanese ancestry] were carried out
without adequate security reasons ... and were
motivated largely by racial prejudice, wartime
hysteria, and a failure of political leadership”). Any
retreat from the most searching judicial inquiry can
only increase the risk of another such error
occurring in the future.

(81 *237 Finally, we wish to dispel the notion that
strict scrutiny is “strict in theory, but fatal in fact.”

- Fullilove, supra, at 519, 100 S.Ct., at 2795
(Marshall, J., concurring in judgment). The
unhappy persistence of both the practice and the
lingering effects of racial discrimination against
minority groups in this country is an unfortunate
reality, and government is not disqualified from
acting in response to it. As recently as 1987, for
example, every Justice of this Court agreed that the
Alabama  Department of Public Safety’s
“pervasive, systematic, and obstinate
discriminatory conduct” justified a narrowly

tailored race-based remedy. See United States
v. Paradise, 480 U.S., at 167, 107 S.Ct., at 1064

(plurality opinion of Brennan, J.); id., at 190,
107 S.Ct., at 1076 (STEVENS, J., concurring in

judgment); id., at 196, 107 S.Ct., at 1079-1080
(O’CONNOR, J., dissenting). When race-based
action is necessary to further a compelling interest,
such action is within constitutional constraints if it
satisfies the “narrow tailoring” test this Court has
set out in previous cases.

**2118 IV

[l Because our decision today alters the playing
field in some important respects, we think it best to
remand the case to the lower courts for further
consideration in light of the principles we have
announced. The Court of Appeals, following

- Metro Broadcasting and Fullilove, analyzed
the case in terms of intermediate scrutiny. It upheld
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

the challenged statutes and regulations because it
found them to be “narrowly tailored to achieve
[their] significant governmental purpose of
providing subcontracting opportunities for small

disadvantaged business enterprises.” - 16 F.3d,
at 1547 (emphasis added). The Court of Appeals
did not decide the question whether the interests
served by the use of subcontractor compensation
clauses are properly described as “compelling.” It
also did not address the question of narrow
tailoring in terms of our strict scrutiny cases, by
asking, for example, whether there was “any
consideration of the use of *238 race-neutral means
to increase minority business participation” in

government contracting, Croson, supra, at 507,
109 S.Ct., at 729, or whether the program was
appropriately limited such that it “will not last
longer than the discriminatory effects it is designed

to eliminate,” . Fullilove, supra, at 513, 100
S.Ct., at 2792-2793 (Powell, J., concurring).

Moreover, unresolved questions remain concerning
the details of the complex regulatory regimes
implicated by the use of subcontractor
compensation clauses. For example, the SBA’s
8(a) program requires an individualized inquiry
into the economic disadvantage of every
participant, see 13 CFR § 124.106(a) (1994),
whereas the DOT’s regulations implementing

STURAA ' § 106(c) do not require certifying
authorities to make such individualized inquiries,
see 49 CFR 8 23.62 (1994); 49 CFR pt. 23, subpt.
D, App. C (1994). And the regulations seem
unclear as to whether 8(d) subcontractors must
make individualized showings, or instead whether
the race-based presumption applies both to social
and economic disadvantage, compare 13 CFR §
124.106(b) (1994) (apparently requiring 8(d)
participants to make an individualized showing),
with 48 CFR § 19.703(a)(2) (1994) (apparently
allowing 8(d) subcontractors to invoke the
race-based presumption for social and economic
disadvantage). See generally Part I, supra. We also
note an apparent discrepancy between the
definitions of which socially disadvantaged
individuals qualify as economically disadvantaged
for the 8(a) and 8(d) programs; the former requires
a showing that such individuals’ ability to compete
has been impaired “as compared to others in the
same or similar line of business who are not
socially disadvantaged,” 13 CFR 8§
124.106(a)(1)(i) (1994) (emphasis added), while
the latter requires that showing only “as compared

to others in the same or similar line of business,” §
124.106(b)(1). The question whether any of the
ways in which the Government uses subcontractor
compensation clauses can survive strict scrutiny,
and any relevance distinctions such as these may
have to that question,should *239 be addressed in
the first instance by the lower courts.

Accordingly, the judgment of the Court of Appeals
is vacated, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.

Justice SCALIA, concurring in part and concurring
in the judgment.

| join the opinion of the Court, except Part 111-C,
and except insofar as it may be inconsistent with
the following: In my view, government can never
have a “compelling interest” in discriminating on
the basis of race in order to “make up” for past
racial discrimination in the opposite direction. See

Richmond v. J.A. Croson Co., 488 U.S. 469,
520, 109 S.Ct. 706, 735-736, 102 L.Ed.2d 854
(1989) (SCALIA, J., concurring in judgment).
Individuals who have been wronged by unlawful
racial discrimination should be made whole; but
under our Constitution there can be no such thing
as either a creditor or a debtor race. That concept is
alien to the Constitution’s focus wupon the
individual, see Amdt. 14, § 1 (“[N]or shall any
State ... deny to any person” the equal protection of
the laws) (emphasis added), and its rejection of
dispositions based on race, see Amdt. 15, § 1
(prohibiting abridgment of the right to vote “on
account of race”), or based on blood, see Art. III, §
3 (“[N]o Attainder of Treason **2119 shall work
Corruption of Blood”); Art. I, § 9, cl. 8 (“No Title
of Nobility shall be granted by the United States™).
To pursue the concept of racial entitlement—even
for the most admirable and benign of purposes—is
to reinforce and preserve for future mischief the
way of thinking that produced race slavery, race
privilege and race hatred. In the eyes of
government, we are just one race here. It is
American.

It is unlikely, if not impossible, that the challenged
program would survive under this understanding of
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strict scrutiny, but I am content to leave that to be
decided on remand.

*240 Justice THOMAS, concurring in part and
concurring in the judgment.

I agree with the majority’s conclusion that strict
scrutiny applies to all government classifications
based on race. | write separately, however, to
express my disagreement with the premise
underlying Justice STEVENS’ and Justice
GINSBURG’s dissents: that there is a racial
paternalism exception to the principle of equal
protection. I believe that there is a “moral [and]
constitutional ~ equivalence,” post, at 2120
(STEVENS, J., dissenting), between laws designed
to subjugate a race and those that distribute
benefits on the basis of race in order to foster some
current notion of equality. Government cannot
make us equal; it can only recognize, respect, and
protect us as equal before the law.

That these programs may have been motivated, in
part, by good intentions cannot provide refuge
from the principle that under our Constitution, the
government may not make distinctions on the basis
of race. As far as the Constitution is concerned, it
is irrelevant whether a government’s racial
classifications are drawn by those who wish to
oppress a race or by those who have a sincere
desire to help those thought to be disadvantaged.
There can be no doubt that the paternalism that
appears to lie at the heart of this program is at war
with the principle of inherent equality that
underlies and infuses our Constitution. See
Declaration of Independence (“We hold these
truths to be self-evident, that all men are created
equal, that they are endowed by their Creator with
certain unalienable Rights, that among these are
Life, Liberty, and the pursuit of Happiness™).

These programs not only raise grave constitutional
questions, they also undermine the moral basis of
the equal protection principle. Purchased at the
price of immeasurable human suffering, the equal
protection  principle reflects our Nation’s
understanding that such classifications ultimately
have a destructive impact on the individual and our
society. Unquestionably, “[i]nvidious [racial]
discrimination is an engine *241 of oppression,”
post, at 2120 (STEVENS, J., dissenting). It is also
true that “[rlemedial” racial preferences may

reflect “a desire to foster equality in society,” ibid.
But there can be no doubt that racial paternalism
and its unintended consequences can be as
poisonous and pernicious as any other form of
discrimination. So-called “benign” discrimination
teaches many that because of chronic and
apparently immutable handicaps, minorities cannot
compete with them without their patronizing
indulgence. Inevitably, such programs engender
attitudes of superiority or, alternatively, provoke
resentment among those who believe that they have
been wronged by the government’s use of race.
These programs stamp minorities with a badge of
inferiority and may cause them to develop
dependencies or to adopt an attitude that they are
“entitled” to preferences. Indeed, Justice
STEVENS once recognized the real harms
stemming from seemingly “benign” discrimination.

See - Fullilove v. Klutznick, 448 U.S. 448, 545,
100 S.Ct. 2758, 2809, 65 L.Ed.2d 902 (1980)
(STEVENS, J., dissenting) (noting that “remedial”
race legislation “is perceived by many as resting on
an assumption that those who are granted this
special preference are less qualified in some
respect that is identified purely by their race”).

In my mind, government-sponsored racial
discrimination based on benign prejudice is just as
noxious as discrimination inspired by malicious
prejudice.” In each instance, it is racial
discrimination, plain and simple.

**2120 *242 Justice STEVENS, with whom
Justice GINSBURG joins, dissenting.

Instead of deciding this case in accordance with
controlling precedent, the Court today delivers a
disconcerting lecture about the evils of
governmental racial classifications. For its text the
Court has selected three propositions, represented
by the bywords “skepticism,” “consistency,” and
“congruence.” See ante, at 2110-2111. | shall
comment on each of these propositions, then add a
few words about stare decisis, and finally explain
why | believe this Court has a duty to affirm the
judgment of the Court of Appeals.
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The Court’s concept of skepticism is, at least in
principle, a good statement of law and of common
sense. Undoubtedly, a court should be wary of a
governmental decision that relies upon a racial
classification. “Because racial characteristics so
seldom provide a relevant basis for disparate
treatment, and because classifications based on
race are potentially so harmful to the entire body
politic,” a reviewing court must satisfy itself that
the reasons for any such classification are “clearly
identified and  unquestionably legitimate.”

- Fullilove v. Klutznick, 448 U.S. 448, 533-535,
100 S.Ct. 2758, 2804, 65 L.Ed.2d 902 (1980)
(STEVENS, J., dissenting). This principle is
explicit in Chief Justice Burger’s opinion, - id.,
at 480, 100 S.Ct., at 2775-2776; in Justice

™. at 496, 100 S.Ct., at
1w

Powell’s concurrence,
2783-2784; and in my dissent in Fullilove,

- id., at 533-534, 100 S.Ct., at 2803-2804. |
welcome its renewed endorsement by the Court

today. But, as the opinions in - Fullilove
demonstrate, substantial agreement on the standard
to be applied in deciding difficult cases does not
necessarily lead to agreement on how those cases
actually should or will be resolved. In my
judgment, because uniform standards are often
anything but uniform, we should evaluate the
Court’s comments on “consistency,” “congruence,”
and stare decisis with the same type of skepticism
that the Court advocates for the underlying issue.

*243 11

The Court’s concept of “consistency” assumes that
there is no significant difference between a
decision by the majority to impose a special burden
on the members of a minority race and a decision
by the majority to provide a benefit to certain
members of that minority notwithstanding its
incidental burden on some members of the
majority. In my opinion that assumption is
untenable. There is no moral or constitutional
equivalence between a policy that is designed to
perpetuate a caste system and one that seeks to

eradicate  racial  subordination. Invidious
discrimination is an engine of oppression,
subjugating a disfavored group to enhance or
maintain the power of the majority. Remedial
race-based preferences reflect the opposite
impulse: a desire to foster equality in society. No
sensible  conception of the Government’s
constitutional obligation to “govern impartially,”

Hampton v. Mow Sun Wong, 426 U.S. 88, 100,
96 S.Ct. 1895, 1903, 48 L.Ed.2d 495 (1976),
should ignore this distinction.:

**2121 *244 To illustrate the point, consider our
cases addressing the Federal Government’s
discrimination against Japanese-Americans during

World War I, Hirabayashi v. United States,
320 U.S. 81, 63 S.Ct. 1375, 87 L.Ed. 1774 (1943),

and - Korematsu v. United States, 323 U.S. 214,
65 S.Ct. 193, 89 L.Ed. 194 (1944). The
discrimination at issue in those cases was invidious
because the Government imposed special
burdens—a curfew and exclusion from certain
areas on the West Coast>—on the members of a
minority class defined by racial and ethnic
characteristics. Members of the same racially
defined class exhibited exceptional heroism in the
service of our country during that war. Now
suppose Congress decided to reward that service
with a federal program that gave all
Japanese-American veterans an extraordinary
preference in Government employment. Cf.

Personnel Administrator of Mass. v. Feeney,
442 U.S. 256, 99 S.Ct. 2282, 60 L.Ed.2d 870
(1979). If Congress had done so, the same racial
characteristics that motivated the discriminatory

burdens in Hirabayashi and o Korematsu
would have defined the preferred class of veterans.
Nevertheless, “consistency” surely would not
require us to describe the incidental burden on
everyone else in the country as “odious” or
“invidious” as those terms were used in those
cases. We should reject a concept of “consistency”
that would view the special preferences that the
National Government has provided to Native
Americans since 18342 *245 as comparable to the
official discrimination against African-Americans
that was prevalent for much of our history.

The consistency that the Court espouses would
disregard the difference between a “No
Trespassing” sign and a welcome mat. It would
treat a Dixiecrat Senator’s decision to vote against
Thurgood Marshall’s confirmation in order to keep
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African-Americans off the Supreme Court as on a
par with President Johnson’s evaluation of his
nominee’s race as a positive factor. It would equate
a law that made black citizens ineligible for
military service with a program aimed at recruiting
black soldiers. An attempt by the majority to
exclude members of a minority race from a
regulated market is fundamentally different from a
subsidy that enables a relatively small group of
newcomers to enter that market. An interest in
“consistency” does not justify treating differences
as though they were similarities.

The Court’s explanation for treating dissimilar
race-based decisions as though they were equally
objectionable is a supposed inability to
differentiate between “invidious” and “benign”
discrimination. Ante, at 2111-2112. But the term
“affirmative action” is common and well
understood. Its presence in everyday parlance
shows that people understand the difference
between good intentions and bad. As with any legal
concept, some cases **2122 may be difficult to
classify,* but our equal protection jurisprudence has
identified a critical difference between state action
that imposes burdens on a *246 disfavored few and
state action that benefits the few “in spite of” its

adverse effects on the many. Feeney, 442 U.S.,
at 279, 99 S.Ct., at 2296.

Indeed, our jurisprudence has made the standard to
be applied in cases of invidious discrimination turn
on whether the discrimination is “intentional,” or
whether, by contrast, it merely has a discriminatory

“effect.” Washington v. Davis, 426 U.S. 229,
96 S.Ct. 2040, 48 L.Ed.2d 597 (1976). Surely this
distinction is at least as subtle, and at least as

difficult to apply, see id., at 253-254, 96 S.Ct.,
at 2054 (concurring opinion), as the usually
obvious distinction between a measure intended to
benefit members of a particular minority race and a
measure intended to burden a minority race. A state
actor inclined to subvert the Constitution might
easily hide bad intentions in the guise of
unintended “effects”; but I should think it far more
difficult to enact a law intending to preserve the
majority’s hegemony while casting it plausibly in
the guise of affirmative action for minorities.

Nothing is inherently wrong with applying a single
standard to fundamentally different situations, as
long as that standard takes relevant differences into
account. For example, if the Court in all equal
protection cases were to insist that differential

treatment be justified by relevant characteristics of
the members of the favored and disfavored classes
that provide a legitimate basis for disparate
treatment, such a standard would treat dissimilar
cases differently while still recognizing that there
is, after all, only one Equal Protection Clause. See

Cleburne v. Cleburne Living Center, Inc., 473
U.S. 432, 451-455, 105 S.Ct. 3249, 3260-3262, 87
L.Ed.2d 313 (1985) (STEVENS, J., concurring);

San Antonio Independent School Dist. V.
Rodriguez, 411 U.S. 1, 98-110, 93 S.Ct. 1278,
1329-1336, 36 L.Ed.2d 16 (1973) (Marshall, J.,
dissenting). Under such a standard, subsidies for
disadvantaged businesses may be constitutional
though special taxes on such businesses would be
invalid. But a single standard that purports to
equate remedial preferences with invidious
discrimination cannot be defended in the name of
“equal protection.”

*247 Moreover, the Court may find that its new
“consistency” approach to race-based
classifications is difficult to square with its
insistence upon rigidly separate categories for
discrimination against different classes of
individuals. For example, as the law currently
stands, the Court will apply “intermediate scrutiny”
to cases of invidious gender discrimination and
“strict scrutiny” to cases of invidious race
discrimination, while applying the same standard
for benign classifications as for invidious ones. If
this remains the law, then today’s lecture about
“consistency” will produce the anomalous result
that the Government can more easily enact
affirmative-action programs to remedy
discrimination against women than it can enact
affirmative-action programs to remedy
discrimination against African-Americans—even
though the primary purpose of the Equal Protection
Clause was to end discrimination against the

former slaves. See Associated  General
Contractors of Cal., Inc. v. San Francisco, 813
F.2d 922 (CA9 1987) (striking down racial
preference under strict scrutiny while upholding
gender preference under intermediate scrutiny).
When a court becomes preoccupied with abstract
standards, it risks sacrificing common sense at the
altar of formal consistency.

As a matter of constitutional and democratic
principle, a decision by representatives of the
majority to discriminate against the members of a
minority race is fundamentally different from those
same representatives’ decision to impose incidental
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costs on the majority of their constituents in order
to provide a benefit to a disadvantaged minority.®
Indeed, *248 as | have previously argued, the
former is virtually always repugnant to **2123 the
principles of a free and democratic society,
whereas the latter is, in some circumstances,
entirely consistent with the ideal of equality.

Wygant v. Jackson Bd. of Ed., 476 U.S. 267,
316-317, 106 S.Ct. 1842, 1869-70, 90 L.Ed.2d
260 (1986) (STEVENS, J., dissenting).t *249 By
insisting on a doctrinaire notion of “consistency” in
the standard applicable to all race-based
governmental actions, the Court obscures this
essential dichotomy.

The Court’s concept of “congruence” assumes that
there is no significant difference between a
decision by the Congress of the United States to
adopt an affirmative-action program and such a
decision by a State or a municipality. In my
opinion that assumption is untenable. It ignores
important practical and legal differences between
federal and state or local decisionmakers.

These differences have been identified repeatedly
and consistently both in opinions of the Court and
in separate opinions authored by Members of

today’s majority. Thus, in Metro Broadcasting,
Inc. v. FCC, 497 U.S. 547, 110 S.Ct. 2997, 111
L.Ed.2d 445 (1990), in which we upheld a federal
program designed **2124 to foster racial diversity
in broadcasting, we identified the special
“institutional *250 competence” of our National

Legislature. ™ Id., at 563, 110 S.Ct., at 3008, “It
is of overriding significance in these cases,” we
were careful to emphasize, “that the FCC’s
minority  ownership  programs have been
specifically —approved—indeed, mandated—by

Congress.” Ibid. We recalled the several

opinions in Fullilove that admonished this
Court to “ ‘approach our task with appropriate
deference to the Congress, a co-equal branch
charged by the Constitution with the power to
“provide for the ... general Welfare of the United
States” and “to enforce, by appropriate legislation,”
the equal protection guarantees of the Fourteenth

Amendment.’ - [Fullilove, 448 U.S.], at 472 [100
S.Ct., at 2771]; see also - id., at 491 [100 S.Ct.,

at 2781]; ™ id., at 510, and 515-516, n. 14 [100
SCt, at 2791, 2794, n. 14] (Powell, J,

concurring); ™ id., at 517-520 [100 S.Ct, at
2794-2796] (MARSHALL, J., concurring in

judgment).” -497 U.S., at 563, 110 S.Ct, at
3008. We recalled that the opinions of Chief

Justice Burger and Justice Powell in - Fullilove
had “explained that deference was appropriate in
light of Congress’ institutional competence as the
National Legislature, as well as Congress’ powers
under the Commerce Clause, the Spending Clause,

and the Civil War Amendments.” - 497 U.S., at
563, 110 S.Ct., at 3008 (citations and footnote
omitted).

The majority in -Metro Broadcasting and the

plurality in Fullilove were not alone in relying
upon a critical distinction between federal and state

programs. In his separate opinion in Richmond
v. J.A. Croson Co., 488 U.S. 469, 520-524, 109
S.Ct. 706, 735-738, 102 L.Ed.2d 854 (1989),
Justice SCALIA discussed the basis for this
distinction. He observed that “it is one thing to
permit racially based conduct by the Federal
Government—whose legislative powers
concerning matters of race were explicitly
enhanced by the Fourteenth Amendment, see U.S.
Const., Amdt. 14, § 5—and quite another to permit
it by the precise entities against whose conduct in
matters of race that Amendment was specifically

directed, see Amdt. 14, § 1.” Id., at 521-522,
109 S.Ct., at 736. Continuing, Justice SCALIA
explained why a “sound distinction between
federal and state (or local) action based on race
rests not only upon the substance of the *251 Civil
War Amendments, but upon social reality and

governmental theory.” Id., at 522, 109 S.Ct., at

737.

“What the record shows, in other words, is that
racial discrimination against any group finds a
more ready expression at the state and local than
at the federal level. To the children of the
Founding Fathers, this should come as no
surprise. An acute awareness of the heightened
danger of oppression from political factions in
small, rather than large, political units dates to
the very beginning of our national history. See
G. Wood, The Creation of the American
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

Republic, 1776-1787, pp. 499-506 (1969). As
James Madison observed in support of the
proposed Constitution’s enhancement of national
powers:

“ ‘The smaller the society, the fewer probably
will be the distinct parties and interests
composing it; the fewer the distinct parties and
interests, the more frequently will a majority be
found of the same party; and the smaller the
number of individuals composing a majority,
and the smaller the compass within which they
are placed, the more easily will they concert and
execute their plan of oppression. Extend the
sphere and you take in a greater variety of
parties and interests; you make it less probable
that a majority of the whole will have a common
motive to invade the rights of other citizens; or if
such a common motive exists, it will be more
difficult for all who feel it to discover their own
strength and to act in unison with each other.’
The Federalist No. 10, pp. 82-84 (C. Rossiter ed.
1961).” Id., at 523 (opinion concurring in
judgment).

In her plurality opinion in Croson, Justice
O’CONNOR also emphasized the importance of
this distinction when she responded to the city’s

argument that - Fullilove was controlling. She
wrote:

*252 “What appellant ignores is that Congress,
unlike any State or political subdivision, has a
specific constitutional mandate to enforce the
dictates of the Fourteenth Amendment. The
power to ‘enforce’ may at times also include the
power to define **2125 situations which
Congress determines threaten principles of
equality and to adopt prophylactic rules to deal
with  those situations. The Civil War
Amendments themselves worked a dramatic
change in the balance between congressional and

state power over matters of race.” 488 U.S.,
at 490, 109 S.Ct, at 720 (joined by
REHNQUIST, C.J., and White, J.) (citations
omitted).

An additional reason for giving greater deference
to the National Legislature than to a local
lawmaking body is that federal affirmative-action
programs represent the will of our entire Nation’s
elected representatives, whereas a state or local
program may have an impact on nonresident
entities who played no part in the decision to enact

it. Thus, in the state or local context, individuals
who were unable to vote for the local
representatives who enacted a race-conscious
program may nonetheless feel the effects of that
program. This difference recalls the goals of the
Commerce Clause, U.S. Const., Art. |, § 8, cl. 3,
which permits Congress to legislate on certain
matters of national importance while denying
power to the States in this area for fear of undue
impact upon  out-of-state  residents.  See

Southern Pacific Co. v. Arizona ex rel. Sullivan,
325 U.S. 761, 767-768, n. 2, 65 S.Ct. 1515,
1519-1520, n. 2, 89 L.Ed. 1915 (1945) (“[T]o the
extent that the burden of state regulation falls on
interests outside the state, it is unlikely to be
alleviated by the operation of those political
restraints normally exerted when interests within
the state are affected”).

Ironically, after all of the time, effort, and paper
this Court has expended in differentiating between
federal and state affirmative action, the majority
today virtually ignores the issue. See ante, at
2114-2115. It provides not a word of direct
explanation for its sudden and enormous departure
from *253 the reasoning in past cases. Such
silence, however, cannot erase the difference
between Congress’ institutional competence and
constitutional authority to overcome historic racial
subjugation and the States’ lesser power to do so.

Presumably, the majority is now satisfied that its
theory of “congruence” between the substantive
rights provided by the Fifth and Fourteenth
Amendments disposes of the objection based upon
divided constitutional powers. But it is one thing to
say (as no one seems to dispute) that the Fifth
Amendment encompasses a general guarantee of
equal protection as broad as that contained within
the Fourteenth Amendment. It is another thing
entirecly to say that Congress’ institutional
competence and constitutional authority entitles it
to no greater deference when it enacts a program
designed to foster equality than the deference due a
state legislature.” The latter is an extraordinary
proposition; and, as the foregoing discussion
demonstrates, our precedents have rejected it
explicitly and repeatedly.®
*x2126 *254 Our opinion in ™ Met
pinion in etro
Broadcasting relied on several constitutional
provisions to justify the greater deference we owe
to Congress when it acts with respect to private

individuals. -497 u.S., at 563, 110 S.Ct., at
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3008. In the programs challenged in this case,
Congress has acted both with respect to private

individuals and, as in o Fullilove, with respect to
the States themselves.® When Congress does this, it
draws its power directly from 8§ 5 of the Fourteenth
Amendment.® That section reads: *255 “The
Congress shall have power to enforce, by
appropriate legislation, the provisions of this
article.” One of the “provisions of this article” that
Congress is thus empowered to enforce reads: “No
State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of
the United States; nor shall any State deprive any
person of life, liberty, or property, without due
process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.” U.S.
Const., Amdt. 14, § 1. The Fourteenth Amendment
directly empowers Congress at the same time it
expressly limits the States.** This is no accident. It
represents our Nation’s consensus, achieved after
hard experience throughout our sorry history of
race relations, that the Federal Government must
be the primary defender of racial minorities against
the States, some of which may be inclined to
oppress such minorities. A rule of “congruence”
that ignores a purposeful “incongruity” so
fundamental to our system of government is
unacceptable.

In my judgment, the Court’s novel doctrine of
“congruence” is seriously misguided.
Congressional deliberations about a matter as
important as affirmative action should be accorded
far greater deference than those of a State or
municipality.

v

The Court’s concept of stare decisis treats some of
the language we have used in explaining our
decisions as though it *256 were more important
than our actual holdings. In my opinion that
treatment is incorrect.

This is the third time in the Court’s entire history
that it has considered the constitutionality of a
federal affirmative-action program. On each of the

two prior occasions, the first in 1980, o Fullilove

v. Klutznick, 448 U.S. 448, 100 S.Ct. 2758, 65

L.Ed.2d 902 and the second in 1990, - **2127
Metro Broadcasting, Inc. v. FCC, 497 U.S. 547,
110 S.Ct. 2997, 111 L.Ed.2d 445, the Court upheld
the program. Today the Court explicitly overrules

Metro Broadcasting (at least in part), ante, at

2112-2113, and undermines Fullilove by
recasting the standard on which it rested and by
calling even its holding into question, ante, at
2116-2117. By way of explanation, Justice
O’CONNOR advises the federal agencies and
private parties that have made countless decisions
in reliance on those cases that “we do not depart
from the fabric of the law; we restore it.” Ante, at
2116. A skeptical observer might ask whether this
pronouncement is a faithful application of the
doctrine of stare decisis.> A brief comment on
each of the two ailing cases may provide the
answer.

In the Court’s view, our decision in - Metro
Broadcasting was inconsistent with the rule

announced in Richmond v. J.A. Croson Co.,
488 U.S. 469, 109 S.Ct. 706, 102 L.Ed.2d 854
(1989). Ante, at 2111-2112. But two decisive
distinctions separate those two cases. First,

- Metro Broadcasting involved a federal
program, whereas Croson involved a city
ordinance. Metro Broadcasting thus drew
primary support from - Fullilove, which predated

Croson and which Croson distinguished on
the grounds of the federal-state dichotomy that the
majority today discredits. Although Members of
today’s majority trumpeted the importance of that

distinction in Croson, they now reject it in the
name of “congruence.” It is therefore *257 quite
wrong for the Court to suggest today that

overruling - Metro Broadcasting merely restores
the status quo ante, for the law at the time of that
decision was entirely open to the result the Court
reached. Today’s decision is an unjustified
departure from settled law.

Second, - Metro Broadcasting ‘s holding rested
on more than its application of “intermediate
scrutiny.” Indeed, | have always believed that,
labels notwithstanding, the Federal
Communications Commission (FCC) program we
upheld in that case would have satisfied any of our
various standards in affirmative-action
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cases—including the one the majority fashions

today. What truly distinguishes o Metro
Broadcasting from our other affirmative-action
precedents is the distinctive goal of the federal
program in that case. Instead of merely seeking to
remedy past discrimination, the FCC program was
intended to achieve future benefits in the form of
broadcast diversity. Reliance on race as a
legitimate means of achieving diversity was first

endorsed by Justice Powell in ' Regents of Univ.
of Cal. v. Bakke, 438 U.S. 265, 311-319, 98 S.Ct.
2733, 2759-2763, 57 L.Ed.2d 750 (1978). Later, in

Wygant v. Jackson Bd. of Ed., 476 U.S. 267,
106 S.Ct. 1842, 90 L.Ed.2d 260 (1986), | also
argued that race is not always irrelevant to

governmental decisionmaking, see id., at
314-315, 98 S.Ct., at 2760-61 (STEVENS, J.,
dissenting); in response, Justice O’CONNOR
correctly noted that, although the school board had
relied on an interest in providing black teachers to
serve as role models for black students, that interest
“should not be confused with the very different
goal of promoting racial diversity among the

faculty.” Id., at 288, n., 106 S.Ct., at 1854, n.
She then added that, because the school board had
not relied on an interest in diversity, it was not
“necessary to discuss the magnitude of that interest

or its applicability in this case.” Ibid.

Thus, prior to o Metro Broadcasting, the interest
in diversity had been mentioned in a few opinions,
but it is perfectly clear that the Court had not yet
decided whether that interest had sufficient
magnitude to justify a racial classification.

-Metro Broadcasting, of course, answered that
question in the *258 affirmative. The majority

today overrules - Metro Broadcasting only
insofar as it is “inconsistent with [the] holding”
that strict scrutiny applies to “benign” racial
classifications promulgated by the Federal
Government. Ante, at 2112. The proposition that
fostering diversity may provide a sufficient interest
to justify such a program is not inconsistent with
the Court’s holding today—indeed, the question is
not remotely presented in this case—and | do not
take the Court’s **2128 opinion to diminish that

aspect of our decision in o Metro Broadcasting.

The Court’s suggestion that it may be necessary in

the future to overrule Fullilove in order to
restore the fabric of the law, ante, at 2117, is even

more disingenuous than its treatment of - Metro
Broadcasting. For the Court endorses the “strict
scrutiny” standard that Justice Powell applied in

Bakke, see ante, at 2111, and acknowledges that

he applied that standard in Fullilove as well,
ante, at 2108-2109. Moreover, Chief Justice
Burger also expressly concluded that the program

we considered in Fullilove was valid under any
of the tests articulated in Bakke, which of

course included Justice Powell’s. -448 u.S,, at
492, 100 S.Ct., at 2781-82. The Court thus adopts

a standard applied in o Fullilove at the same time
it questions that case’s continued vitality and
accuses it of departing from prior law. | continue to

believe that the ™ Fullilove case was incorrectly

decided, see ™ id. at 532-554, 100 S.Ct, at
2802-2814 (STEVENS, J., dissenting), but neither

my dissent nor that filed by Justice Stewart, - id.,
at 522-532, 100 S.Ct., at 2797-2803, contained
any suggestion that the issue the Court was
resolving had been decided before.* As was true

*259 of o Metro Broadcasting, the Court in

- Fullilove decided an important, novel, and
difficult question. Providing a different answer to a
similar question today cannot fairly be
characterized as merely “restoring” previously
settled law.

The Court’s holding in - Fullilove surely governs
the result in this case. The Public Works
Employment Act of 1977 (1977 Act), 91 Stat. 116,

which this Court upheld in o Fullilove, is
different in several critical respects from the
portions of the Small Business Act (SBA), 72 Stat.

384, as amended, 15 U.S.C. § 631 et seq.,
STURAA, 101 Stat. 132, challenged in this case.
Each of those differences makes the current
program designed to provide assistance to DBE’s
significantly less objectionable than the 1977
categorical grant of $400 million in exchange for a
10% set-aside in public contracts to “a class of
investors defined solely by racial characteristics.”
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- Fullilove, 448 U.S., at 532, 100 S.Ct., at 2803
(STEVENS, J., dissenting). In no meaningful
respect is the current scheme more objectionable
than the 1977 Act. Thus, if the 1977 Act was
constitutional, then so must be the SBA and
STURAA. Indeed, even if my dissenting views in

- Fullilove had prevailed, this program would be
valid.

Unlike the 1977 Act, the present statutory scheme
does not make race the sole criterion of eligibility
for participation in the program. Race does give
rise to a rebuttable presumption of social
disadvantage which, at least under STURAA,*
gives rise to a second rebuttable presumption *260
of economic disadvantage. 49 CFR § 23.62 (1994).
But a small business may qualify as a DBE, by
showing that it is both socially and economically
disadvantaged, even if it receives neither of these
presumptions. 13 CFR 8§ 124.105(c), 124.106

(1995); | 48 CFR § 19.703 (1994); 49 CFR pt.
23, subpt. D., Apps. A and C (1994). Thus, the
current **2129 preference is more inclusive than
the 1977 Act because it does not make race a
necessary qualification.

More importantly, race is not a sufficient
qualification. Whereas a millionaire with a long
history of financial successes, who was a member
of numerous social clubs and trade associations,
would have qualified for a preference under the
1977 Act merely because he was an
Asian-American or an African-American, see

- Fullilove, 448 U.S., at 537-538, 540, 543-544,
and n. 16, 546, 100 S.Ct, at 2805-2806,
2806-2807, 2808-2809, and n. 16, 2809-2810
(STEVENS, J., dissenting), neither the SBA nor
STURAA creates any such anomaly. The DBE
program excludes members of minority races who
are not, in fact, socially or economically
disadvantaged.”* 13 CFR § 124.106(a)(1)(ii)
(1995); 49 CFR § 23.69 (1994). The presumption
of social disadvantage reflects the unfortunate fact
that irrational racial prejudice—along with its
lingering effects—still survives.*® The presumption
of economic disadvantage *261 embodies a
recognition that success in the private sector of the
economy is often attributable, in part, to social
skills and relationships. Unlike the 1977 set-asides,
the current preference is designed to overcome the
social and economic disadvantages that are often
associated with racial characteristics. If, in a
particular case, these disadvantages are not present,

the presumptions can be rebutted. 13 CFR 8§
124.601-124.610 (1995); 49 CFR 8 23.69 (1994).
The program is thus designed to allow race to play
a part in the decisional process only when there is a
meaningful basis for assuming its relevance. In this
connection, 1 think it is particularly significant that
the current program targets the negotiation of
subcontracts between private firms. The 1977 Act
applied entirely to the award of public contracts, an
area of the economy in which social relationships
should be irrelevant and in which proper
supervision of government contracting officers
should preclude any discrimination against
particular bidders on account of their race. In this
case, in contrast, the program seeks to overcome
barriers  of  prejudice  between  private
parties—specifically, between general contractors
and subcontractors. The SBA and STURAA
embody Congress’ recognition that such barriers
may actually handicap minority firms seeking
business as subcontractors from established leaders
in the industry that have a history of doing business
with their golfing partners. Indeed, minority
subcontractors may face more obstacles than direct,
intentional racial prejudice: They may face
particular barriers simply because they are more
likely to be new in the business and less likely to
know others in the business. Given such
difficulties, Congress could reasonably find that a
minority subcontractor is less likely to receive
favors from the entrenched businesspersons who
award subcontracts only to people with whom—or
with whose friends—they have an existing
relationship. This program, then, if in part a
remedy for past discrimination, is most importantly
a *262 forward-looking response to practical
problems faced by minority subcontractors.

The current  program  contains  another
forward-looking component that the 1977
set-asides did not share. Section 8(a) of the SBA
provides for periodic review of the status of

DBE’s, ™ 15 U.S.C. §§ 637(2)(1)(B)~(C) (1988
ed., Supp. V); 13 CFR § 124.602(a) (1995)," and
DBE status can be challenged **2130 by a
competitor at any time under any of the routes to
certification. 13 CFR § 124.603 (1995); 49 CFR §
23.69 (1994). Such review prevents ineligible firms
from taking part in the program solely because of
their minority ownership, even when those firms
were once disadvantaged but have since become
successful. The emphasis on review also indicates
the Administration’s anticipation that after their
presumed disadvantages have been overcome,
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firms will “graduate” into a status in which they
will be able to compete for business, including
prime contracts, on an equal basis. 13 CFR §
124.208 (1995). As with other phases of the
statutory policy of encouraging the formation and
growth of small business enterprises, this program
is intended to facilitate entry and increase
competition in the free market.

Significantly, the current program, unlike the 1977
set-aside, does not establish any
requirement—numerical or otherwise—that a
general contractor must hire DBE subcontractors.

The program we upheld in -Fullilove required
that 10% of the federal grant for every federally
funded project be expended on minority business
enterprises. In contrast, the current program
contains no quota. Although it provides monetary
incentives to general contractors to hire DBE
subcontractors, it does not require them to hire
DBE’s, *263 and they do not lose their contracts if
they fail to do so. The importance of this incentive
to general contractors (who always seek to offer
the lowest bid) should not be underestimated; but
the preference here is far less rigid, and thus more
narrowly tailored, than the 1977 Act. Cf.

Bakke, 438 U.S., at 319-320, 98 S.Ct., at
2763-2764 (opinion of Powell, J.) (distinguishing
between numerical set-asides and consideration of
race as a factor).

Finally, the record shows a dramatic contrast
between the sparse deliberations that preceded the

1977 Act, see o Fullilove, 448 U.S., at 549-550,
100 S.Ct, at 2811-2812 (STEVENS, J,
dissenting), and the extensive hearings conducted
in several Congresses before the current program
was developed.® However we might *264 evaluate
the benefits and costs—both fiscal and social—of
this or any other affirmative-action program, our
obligation to give deference to Congress’ policy
choices is much more demanding in this case than

it was in -Fullilove. If the 1977 program of
race-based set-asides satisfied the strict scrutiny
dictated by Justice Powell’s vision of the
Constitution—a vision the Court expressly
endorses today—it must follow as night follows the
day that the Court of Appeals’ judgment upholding
this more carefully crafted program should be
affirmed.

**2131 VI

My skeptical scrutiny of the Court’s opinion leaves
me in dissent. The majority’s concept of
“consistency” ignores a difference, fundamental to
the idea of equal protection, between oppression
and assistance. The majority’s concept of
“congruence” ignores a difference, fundamental to
our constitutional system, between the Federal
Government and the States. And the majority’s
concept of stare decisis ignores the force of
binding precedent. |1 would affirm the judgment of
the Court of Appeals.

Justice SOUTER, with whom Justice GINSBURG
and Justice BREYER join, dissenting.

As this case worked its way through the federal
courts prior to the grant of certiorari that brought it
here, petitioner Adarand Constructors, Inc., was
understood to have raised only one significant
claim: that before a federal agency may exceed the
goals adopted by Congress in implementing a
race-based remedial program, the Fifth and
Fourteenth Amendments require the agency to
make specific findings of *265 discrimination, as

under Richmond v. J.A. Croson Co., 488 U.S.
469, 109 S.Ct. 706, 102 L.Ed.2d 854 (1989),
sufficient to justify surpassing the congressional

objective. See 16 F.3d 1537, 1544 (CA10
1994) (“The gravamen of Adarand’s argument is
that the CFLHD must make particularized findings
of past discrimination to justify its race-conscious
SCC program under Croson because the precise
goals of the challenged SCC program were
fashioned and specified by an agency and not by

Congress”); Adarand Constructors, Inc. v.
Skinner, 790 F.Supp. 240, 242 (Col0.1992)
(“Plaintiff’s motion for summary judgment seeks a
declaratory judgment and permanent injunction
against the DOT, the FHA and the CFLHD until
specific findings of discrimination are made by the

defendants as allegedly required by City of
Richmond v. Croson ); cf. Complaint | 28, App.
20 (federal regulations violate the Fourteenth and
Fifteenth Amendments by requiring “the use of
racial and gender preferences in the award of
federally financed highway construction contracts,
without any findings of past discrimination in the
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

award of such contracts”).

Although the petition for certiorari added an
antecedent question challenging the use, under the
Fifth and Fourteenth Amendments, of any standard
below strict scrutiny to judge the constitutionality
of the statutes under which respondents acted, |
would not have entertained that question in this
case. The statutory scheme must be treated as

constitutional if o Fullilove v. Klutznick, 448
U.S. 448, 100 S.Ct. 2758, 65 L.Ed.2d 902 (1980),
is applied, and petitioner did not identify any of the

factual premises on which Fullilove rested as
having disappeared since that case was decided.

As the Court’s opinion explains in detail, the
scheme in question provides financial incentives to
general contractors to hire subcontractors who have
been certified as disadvantaged business
enterprises (DBE’s) on the basis of certain
race-based presumptions. See generally ante, at
2102-2103. These statutes (or the originals, of
which the current ones are reenactments) have
previously been justified as providing *266
remedies for the continuing effects of past

discrimination, see, e.g., o Fullilove, supra, at
465-466, 100 S.Ct., at 2768 (citing legislative
history describing SBA § 8(a) as remedial); S.Rep.
No. 100-4, p. 11 (1987) U.S.Code Cong. &
Admin.News 1987, pp. 66, 76 (Committee Report
stating that the DBE provision of STURAA was
“necessary to remedy the discrimination faced by
socially and  economically  disadvantaged
persons”), and the Government has so defended
them in this case, Brief for Respondents 33. Since
petitioner has not claimed the obsolescence of any

particular fact on which the o Fullilove Court
upheld the statute, no issue has come up to us that
might be resolved in a way that would render

-Fullilove inapposite. See, e.g., -16 F.3d, at
1544 (“Adarand has stipulated that section 502 of
the Small Business Act ... satisfies the evidentiary

requirements of -Fullilove ”); Memorandum of
Points and Authorities in Support of Plaintiff’s
Motion for Summary Judgment in No. 90-C-1413

(D.Colo.), p. 12 (Fullilove is not applicable to
the case at bar because “[flirst and foremost,

- Fullilove stands for only one proposition
relevant **2132 here: the ability of the U.S.
Congress, under certain limited circumstances, to
adopt a race-base[d] remedy”).

In these circumstances, | agree with Justice
STEVENS’s conclusion that stare decisis compels

the application of ™ Fullilove. Although

Fullilove did not reflect doctrinal consistency,
its several opinions produced a result on shared
grounds that petitioner does not attack: that
discrimination in the construction industry had
been subject to government acquiescence, with
effects that remain and that may be addressed by
some preferential treatment falling within the
congressional power under § 5 of the Fourteenth

Amendment.: *267 Fullilove, 448 U.S., at
477-478, 100 S.Ct., at 2774-2775 (opinion of

Burger, C.J.); -id., at 503, 100 S.Ct., at 2787

(Powell, J., concurring); -id., at 520-521, 100
S.Ct., at 2796-2797 (Marshall, J., concurring in

judgment). Once - Fullilove is applied, as Justice
STEVENS points out, it follows that the statutes in
question here (which are substantially better
tailored to the harm being remedied than the statute

endorsed in o Fullilove, see ante, at 2128-2130
(STEVENS, J., dissenting)) pass muster under
Fifth Amendment due process and Fourteenth
Amendment equal protection.

The Court today, however, does not reach the

application of - Fullilove to the facts of this case,
and on remand it will be incumbent on the
Government and petitioner to address anew the
facts upon which statutes like these must be judged
on the Government’s remedial theory of
justification: facts about the current effects of past
discrimination, the necessity for a preferential
remedy, and the suitability of this particular
preferential scheme. Petitioner could, of course,
have raised all of these issues under the standard

employed by the - Fullilove plurality, and
without now trying to read the current
congressional evidentiary record that may bear on
resolving these issues | have to recognize the
possibility that proof of changed facts might have

rendered Fullilove ‘s conclusion obsolete as

judged under the o Fullilove plurality’s own
standard. Be that as it may, it seems fair to ask
whether the statutes will meet a different fate from

what . Fullilove would have decreed. The
answer is, quite probably not, though of course
there will be some interpretive forks in the road
before the significance of strict scrutiny for
congressional remedial statutes becomes entirely
clear.
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

The result in -Fullilove was controlled by the
plurality for whom Chief Justice Burger spoke in
announcing the judgment. Although his opinion did
not adopt any label for the standard it applied, and
although it was later seen as calling for less than

strict scrutiny, . Metro Broadcasting, Inc. v.
*268 FCC, 497 U.S. 547, 564, 110 S.Ct. 2997,
3008, 111 L.Ed.2d 445 (1990), none other than
Justice Powell joined the plurality opinion as
comporting with his own view that a strict scrutiny
standard should be applied to all injurious

race-based classifications. Fullilove, supra, at
495-496, 100 S.Ct., at 2783 (concurring opinion)
(“Although T would place greater emphasis than
THE CHIEF JUSTICE on the need to articulate
judicial standards of review in conventional terms,
I view his opinion announcing the judgment as
substantially in accord with my views”). Chief
Justice Burger’s noncategorical approach is
probably best seen not as more lenient than strict
scrutiny but as reflecting his conviction that the
treble-tiered scrutiny structure merely embroidered
on a single standard of reasonableness whenever an
equal protection challenge required a balancing of
justification  against  probable harm.  See

Cleburne v. Cleburne Living Center, Inc., 473
U.S. 432, 451, 105 S.Ct. 3249, 3260, 87 L.Ed.2d
313 (1985) (STEVENS, J., concurring, joined by
Burger, C.J.). Indeed, the Court’s very recognition
today that strict scrutiny can be compatible with
the survival of a classification so reviewed
demonstrates that our concepts of equal protection
enjoy a greater elasticity than the standard
categories might suggest. See ante, at 2117 (“[W]e
wish to dispel the notion that strict scrutiny is
‘strict in theory, **2133 but fatal in fact.’

- Fullilove, supra, at 519 [100 S.Ct., at
2795-2796]  (Marshall, J., concurring in

judgment)”); see also Missouri v. Jenkins, 515
U.S., at 112, 115 S.Ct., at 2061 (O’CONNOR, J.,
concurring) (“But it is not true that strict scrutiny is
‘strict in theory, but fatal in fact’ ).

In assessing the degree to which today’s holding
portends a departure from past practice, it is also
worth noting that nothing in today’s opinion
implies any view of Congress’s § 5 power and the
deference due its exercise that differs from the

views expressed by the - Fullilove plurality. The

Court simply notes the observation in Croson
“that the Court’s ‘treatment of an exercise of

ot Fullilove cannot be

dispositive here,” because | Croson ‘s facts did
not implicate Congress’s broad power under § 5 of
the Fourteenth Amendment,” ante, at 2110, and
explains that there is disagreement *269 among
today’s majority about the extent of the § 5 power,
ante, at 2114-2115. There is therefore no reason to
treat the opinion as affecting one way or another
the views of § 5 power, described as “broad,” ante,

at 2110, “unique,” ™ Fullilove, 448 U.S., at 500,
100 S.Ct., at 2786 (Powell, J., concurring), and
“unlike [that of] any state or political subdivision,”

Croson, 488 U.S., at 490, 109 S.Ct., at 720

(opinion of O’CONNOR, J.). See also ' Jenkins,
post, at 113, 115 S.Ct., at 2061 (O’CONNOR, J.,
concurring) (“Congress ... enjoys ‘ “discretion in
determining whether and what legislation is needed
to secure the guarantees of the Fourteenth

Amendment,” ’ Croson, 488 U.S., at 490, 109

S.Ct., at 720 (quoting Katzenbach v. Morgan,
384 U.S., at 651 [86 S.Ct., at 1723] )”). Thus,
today’s decision should leave § 5 exactly where it
is as the source of an interest of the National
Government sufficiently important to satisfy the
corresponding requirement of the strict scrutiny
test.

congressional power in

Finally, I should say that | do not understand that
today’s decision will necessarily have any effect on
the resolution of an issue that was just as pertinent

under -Fullilove ‘s unlabeled standard as it is
under the standard of strict scrutiny now adopted
by the Court. The Court has long accepted the view
that constitutional authority to remedy past
discrimination is not limited to the power to forbid
its continuation, but extends to eliminating those
effects that would otherwise persist and skew the
operation of public systems even in the absence of
current intent to practice any discrimination. See

Albemarle Paper Co. v. Moody, 422 U.S. 405,
418, 95 S.Ct. 2362, 2372, 45 L.Ed.2d 280 (1975)
(“Where racial discrimination is concerned, ‘the
[district] court has not merely the power but the
duty to render a decree which will so far as
possible eliminate the discriminatory effects of the
past as well as bar like discrimination in the future’

), quoting Louisiana v. United States, 380
U.S. 145, 154, 85 S.Ct. 817, 822, 13 L.Ed.2d 709
(1965). This is so whether the remedial authority is

exercised by a court, see ibid.; Green v.
School Bd. of New Kent Cty., 391 U.S. 430, 437, 88
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

S.Ct. 1689, 1693-1694, 20 L.Ed.2d 716 (1968), the

Congress, see - Fullilove, supra, 448 U.S., at
502, 100 S.Ct., at 2787 (Powell, J., concurring), or

some other legislature, see *270 Croson,
supra, 488 U.S., at 491-492, 109 S.Ct., at 720-721
(opinionof O’CONNOR, J.). Indeed, a majority of
the Court today reiterates that there are
circumstances in  which  Government may,
consistently with the Constitution, adopt programs
aimed at remedying the effects of past invidious
discrimination. See, e.g., ante, at 2113-2114,
2117-2118 (opinion of O’CONNOR, J.); ante, at
2120 (STEVENS, J., with whom GINSBURG, J.,
joins, dissenting); post, at 2135, 2136
(GINSBURG, J., with whom BREYER, J. joins,

dissenting); Jenkins, 515 U.S., at 112, 115
S.Ct.,, at 2061 (O’CONNOR, IJ., concurring)
(noting  the critical difference  “between
unconstitutional  discrimination and narrowly
tailored remedial programs that legislatures may
enact to further the compelling governmental
interest in redressing the effects of past
discrimination™).

When the extirpation of lingering discriminatory
effects is thought to require a catch-up mechanism,
like the racially preferential inducement under the
statutes considered here, the result may be that
some members of the historically favored race are
hurt by that remedial mechanism, however
innocent they may be of any personal responsibility
for any discriminatory conduct. When this **2134
price is considered reasonable, it is in part because
it is a price to be paid only temporarily; if the
justification for the preference is eliminating the
effects of a past practice, the assumption is that the
effects will themselves recede into the past,
becoming attenuated and finally disappearing.
Thus, Justice Powell wrote in his concurring

opinion in - Fullilove that the “temporary nature
of this remedy ensures that a race-conscious
program will not last longer than the discriminatory

effects it is designed to eliminate.” ot 448 U.S., at
513, 100 S.Ct., at 2792-2793; ante, at 2117-2118
(opinion of the Court).

Surely the transition from the - Fullilove
plurality view (in which Justice Powell joined) to
today’s strict scrutiny (which will presumably be
applied as Justice Powell employed it) does not
signal a change in the standard by which the
burden of a remedial racial preference is to be
judged as reasonable or not at any given time. If in

the District Court Adarand *271 had chosen to
press a challenge to the reasonableness of the
burden of these statutes,2 more than a decade after

- Fullilove had examined such a burden, | doubt
that the claim would have fared any differently
from the way it will now be treated on remand
from this Court.

Justice GINSBURG, with whom Justice BREYER
joins, dissenting.

For the reasons stated by Justice SOUTER, and in
view of the attention the political branches are
currently giving the matter of affirmative action, |
see no compelling cause for the intervention the
Court has made in this case. | further agree with
Justice STEVENS that, in this area, large deference
is owed by the Judiciary to “Congress’ institutional
competence and constitutional authority to
overcome historic racial subjugation.” Ante, at
2125 (STEVENS, 1., dissenting); see ante, at
2126. | write separately to underscore not the
differences the several opinions in this case
display, but the considerable field of
agreement—the common understandings and
concerns—revealed in opinions that together speak
for a majority of the Court.

*272 1

The statutes and regulations at issue, as the Court
indicates, were adopted by the political branches in
response to an “unfortunate reality”: “[t]he
unhappy persistence of both the practice and the
lingering effects of racial discrimination against
minority groups in this country.” Ante, at 2117
(lead opinion). The United States suffers from
those lingering effects because, for most of our
Nation’s history, the idea that “we are just one
race,” ante, at 2119 (SCALIA, J., concurring in
part and concurring in judgment), was not
embraced. For generations, our lawmakers and
judges were unprepared to say that there is in this
land no superior race, no race inferior to any other.

In - Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct.
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115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

1138, 41 L.Ed. 256 (1896), not only did this Court
endorse the oppressive practice of race segregation,
but even Justice Harlan, the advocate of a
“color-blind” Constitution, stated:

“The white race deems itself to be the dominant
race in this country. And so it is, in prestige, in
achievements, in education, in wealth and in
power. So, | doubt not, it will continue to be for
all time, if it remains true to its great heritage
and holds fast to the principles of constitutional

**2135 liberty.” o Id., at 559, 16 S.Ct., at 1146

(dissenting opinion).
Not until Loving v. Virginia, 388 U.S. 1, 87
S.Ct. 1817, 18 L.Ed.2d 1010 (1967), which held
unconstitutional Virginia’s ban on interracial
marriages, could one say with security that the
Constitution and this Court would abide no
measure “designed to maintain White Supremacy.”

Id., at 11, 87 S.Ct., at 1823.2

*273 The divisions in this difficult case should not
obscure the Court’s recognition of the persistence
of racial inequality and a  majority’s
acknowledgment of Congress’ authority to act
affirmatively, not only to end discrimination, but
also to counteract discrimination’s lingering
effects. Ante, at 2117 (lead opinion); see also ante,
at 2133 (SOUTER, J., dissenting). Those effects,
reflective of a system of racial caste only recently
ended, are evident in our workplaces, markets, and
neighborhoods. Job applicants with identical
resumés, qualifications, and interview styles still
experience different receptions, depending on their
race.®> White and African—American consumers still
encounter different deals.* People of color looking
for housing still face discriminatory treatment by
landlords, real estate agents, and mortgage lenders.®
*274 Minority entrepreneurs sometimes fail to gain
contracts though they are the low bidders, and they
are sometimes refused work even after winning
contracts.® Bias both conscious and unconscious,
reflecting traditional and unexamined habits of
thought,” keeps up barriers that must come down if
equal opportunity and nondiscrimination are ever
genuinely to become this country’s law and
practice.

**2136 Given this history and its practical
consequences, Congress surely can conclude that a
carefully designed affirmative action program may
help to realize, finally, the “equal protection of the
laws” the Fourteenth Amendment has promised
since 1868.

*275 11

The lead opinion uses one term, “strict scrutiny,” to
describe the standard of judicial review for all
governmental classifications by race. Ante, at
2117-2118. But that opinion’s elaboration strongly
suggests that the strict standard announced is
indeed “fatal” for classifications burdening groups
that have suffered discrimination in our society.
That seems to me, and, | believe, to the Court, the
enduring lesson one should draw from

- Korematsu v. United States, 323 U.S. 214, 65
S.Ct. 193, 89 L.Ed. 194 (1944); for in that case,
scrutiny the Court described as “most rigid,”

™ id., at 216, 65 S.Ct., at 194, nonetheless yielded
a pass for an odious, gravely injurious racial
classification. See ante, at 2106 (lead opinion). A

- Korematsu-type classification, as | read the
opinions in this case, will never again survive
scrutiny:  Such a classification, history and
precedent instruct, properly ranks as prohibited.

For a classification made to hasten the day when
“we are just one race,” ante, at 2119 (SCALIA, J.,
concurring in part and concurring in judgment),
however, the lead opinion has dispelled the notion
that “strict scrutiny” is “ ‘fatal in fact.” ” Ante, at

2117 (quoting - Fullilove v. Klutznick, 448 U.S.
448, 519, 100 S.Ct. 2758, 2795-2796, 65 L.Ed.2d
902 (1980) (Marshall, J., concurring in judgment)).
Properly, a majority of the Court calls for review
that is searching, in order to ferret out
classifications in reality malign, but masquerading
as benign. See ante, at 2113-2114 (lead opinion).
The Court’s once lax review of sex-based
classifications demonstrates the need for such

suspicion. See, e.g., - Hoyt v. Florida, 368 U.S.
57, 60, 82 S.Ct. 159, 161-162, 7 L.Ed.2d 118
(1961) (upholding women’s “privilege” of
automatic  exemption  from  jury  service);

- Goesaert v. Cleary, 335 U.S. 464, 69 S.Ct. 198,
93 L.Ed. 163 (1948) (upholding Michigan law
barring women from employment as bartenders);
see also Johnston & Knapp, Sex Discrimination by
Law: A Study in Judicial Perspective, 46
N.Y.U.L.Rev. 675 (1971). Today’s decision thus
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)

115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

usefully reiterates that the purpose of strict scrutiny
“is precisely to distinguish legitimate from *276
illegitimate uses of race in governmental
decisionmaking,” ante, at 2113 (lead opinion), “to
‘differentiate between’ permissible and
impermissible governmental use of race,” ibid., to
distinguish “ ‘between a “No Trespassing” sign and
a welcome mat,” ” ante, at 2114.

Guardians, Inc. v. Bridgeport Civil Service
Comm’n, 482 F.2d 1333, 1341 (CA2 1973).

* * %

While | would not disturb the programs challenged
in this case, and would leave their improvement to
the political branches, I see today’s decision as one

that allows our precedent to evolve, still to be

Close review also is in order for this further reason. infformed by and responsive to changing

As Justice SOUTER points out, ante, at 2133-2134 conditions.
(dissenting opinion), and as this very case shows,

some members of the historically favored race can

be hurt by catchup mechanisms designed to cope All Citations

with the lingering effects of entrenched racial
subjugation. Court review can ensure that
preferences are not so large as to trammel unduly
upon the opportunities of others or interfere too
harshly with legitimate expectations of persons in

once-preferred groups. See, e.g., - Bridgeport

515 U.S. 200, 115 S.Ct. 2097, 132 L.Ed.2d 158, 67
Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac.
Dec. P 43,556, 78 Rad. Reg. 2d (P & F) 357, 63
USLW 4523, 40 Cont.Cas.Fed. (CCH) P 76,756

Footnotes

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for

the convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50

L.Ed. 499.

Justices Roberts, Murphy, and Jackson filed vigorous dissents; Justice Murphy argued that the challenged order

“falls into the ugly abyss of racism.” e Korematsu, 323 U.S., at 233, 65 S.Ct., at 202. Congress has recently agreed
with the dissenters’ position, and has attempted to make amends. See Pub.L. 100-383, § 2(a), 102 Stat. 903 (“The
Congress recognizes that ... a grave injustice was done to both citizens and permanent resident aliens of Japanese
ancestry by the evacuation, relocation, and internment of civilians during World War 11”).

It should be obvious that every racial classification helps, in a narrow sense, some races and hurts others. As to the
races benefited, the classification could surely be called “benign.” Accordingly, whether a law relying upon racial
taxonomy is “benign” or “malign,” post, at 2136 (GINSBURG, J., dissenting); see also, post, at 2122 (STEVENS, J.,
dissenting) (addressing differences between “invidious” and “benign” discrimination), either turns on “ ‘whose ox is

gored,”” Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 295, n. 35, 98 S.Ct. 2733, 2751, n. 35, 57 L.Ed.2d 750
(1978) (Powell, J.) (quoting, A. Bickel, The Morality of Consent 133 (1975)), or on distinctions found only in the eye
of the beholder.

As Justice GINSBURG observes, post, at 2136, the majority’s “flexible” approach to “strict scrutiny” may well take
into account differences between benign and invidious programs. The majority specifically notes that strict scrutiny
can accommodate “ ‘relevant differences,” ” ante, at 2113; surely the intent of a government actor and the effects

of a program are relevant to its constitutionality. See Missouri v. Jenkins, 515 U.S. 70, 112, 115 S.Ct. 2038,
2060-2061, 132 L.Ed.2d 63 (1995) (O’CONNOR, J., concurring) (“[T]ime and again, we have recognized the ample
authority legislatures possess to combat racial injustice.... It is only by applying strict scrutiny that we can
distinguish between unconstitutional discrimination and narrowly tailored remedial programs that legislatures may
enact to further the compelling governmental interest in redressing the effects of past discrimination”).

Even if this is so, however, | think it is unfortunate that the majority insists on applying the label “strict scrutiny” to
benign race-based programs. That label has usually been understood to spell the death of any governmental action
to which a court may apply it. The Court suggests today that “strict scrutiny” means something
different—something less strict—when applied to benign racial classifications. Although | agree that benign
programs deserve different treatment than invidious programs, there is a danger that the fatal language of “strict

I
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)
115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

scrutiny” will skew the analysis and place well-crafted benign programs at unnecessary risk.

2 These were, of course, neither the sole nor the most shameful burdens the Government imposed on
Japanese-Americans during that War. They were, however, the only such burdens this Court had occasion to

address in Hirabayashi and - Korematsu. See - Korematsu, 323 U.S., at 223, 65 S.Ct., at 197 (“Regardless
of the true nature of the assembly and relocation centers ... we are dealing specifically with nothing but an
exclusion order”).

See Morton v. Mancari, 417 U.S. 535, 541, 94 S.Ct. 2474, 2478, 41 L.Ed.2d 290 (1974). To be eligible for the
preference in 1974, an individual had to “ ‘be one fourth or more degree Indian blood and be a member of a

Federally-recognized tribe.” ” Id., at 553, n. 24, 94 S.Ct., at 2484, quoting 44 BIAM 335, 3.1 (1972). We

|u

concluded that the classification was not “racial” because it did not encompass all Native Americans. 417 U.S.,
at 553-554, 94 S.Ct., at 2484-2485. In upholding it, we relied in part on the plenary power of Congress to legislate

on behalf of Indian tribes. Id., at 551-552, 94 S.Ct., at 2483-2484. In this case Respondents rely, in part, on the
fact that not all members of the preferred minority groups are eligible for the preference, and on the special power
to legislate on behalf of minorities granted to Congress by § 5 of the Fourteenth Amendment.

For example, in Richmond v. J.A. Croson Co., 488 U.S. 469, 109 S.Ct. 706, 102 L.Ed.2d 854 (1989), a majority of
the members of the city council that enacted the race-based set-aside were of the same race as its beneficiaries.

5 In his concurrence, Justice THOMAS argues that the most significant cost associated with an affirmative-action
program is its adverse stigmatic effect on its intended beneficiaries. Ante, at 2119. Although | agree that this cost

may be more significant than many people realize, see "~ Fullilove v. Klutznick, 448 U.S. 448, 545, 100 S.Ct. 2758,
2809, 65 L.Ed.2d 902 (1980) (STEVENS, J., dissenting), | do not think it applies to the facts of this case. First, this is
not an argument that petitioner Adarand, a white-owned business, has standing to advance. No beneficiaries of the
specific program under attack today have challenged its constitutionality—perhaps because they do not find the
preferences stigmatizing, or perhaps because their ability to opt out of the program provides them all the relief
they would need. Second, even if the petitioner in this case were a minority-owned business challenging the
stigmatizing effect of this program, | would not find Justice THOMAS’ extreme proposition—that there is a moral
and constitutional equivalence between an attempt to subjugate and an attempt to redress the effects of a caste
system, ante, at 2119—at all persuasive. It is one thing to question the wisdom of affirmative-action programs:
There are many responsible arguments against them, including the one based upon stigma, that Congress might
find persuasive when it decides whether to enact or retain race-based preferences. It is another thing altogether to
equate the many well-meaning and intelligent lawmakers and their constituents—whether members of majority or
minority races—who have supported affirmative action over the years, to segregationists and bigots.

Finally, although Justice THOMAS is more concerned about the potential effects of these programs than the intent

of those who enacted them (a proposition at odds with this Court’s jurisprudence, see Washington v. Davis,
426 U.S. 229, 96 S.Ct. 2040, 48 L.Ed.2d 597 (1976), but not without a strong element of common sense, see id.,

at 252-256, 96 S.Ct., at 2053-2055 (STEVENS, J., concurring); id., at 256-270, 96 S.Ct., at 2055-2062
(BRENNAN, J., dissenting)), | am not persuaded that the psychological damage brought on by affirmative action is as
severe as that engendered by racial subordination. That, in any event, is a judgment the political branches can be
trusted to make. In enacting affirmative-action programs, a legislature intends to remove obstacles that have

unfairly placed individuals of equal qualifications at a competitive disadvantage. See e Fullilove, 448 U.S., at 521,
100 S.Ct., at 2796-2797 (Marshall, J., concurring in judgment). | do not believe such action, whether wise or
unwise, deserves such an invidious label as “racial paternalism,” ante, at 2119 (opinion of THOMAS, J.). If the
legislature is persuaded that its program is doing more harm than good to the individuals it is designed to benefit,
then we can expect the legislature to remedy the problem. Significantly, this is not true of a government action
based on invidious discrimination.

As | noted in Wygant:
“There is ... a critical difference between a decision to exclude a member of a minority race because of his or her
skin color and a decision to include more members of the minority in a school faculty for that reason.
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“The exclusionary decision rests on the false premise that differences in race, or in the color of a person’s skin,
reflect real differences that are relevant to a person’s right to share in the blessings of a free society. As noted, that

premise is ‘utterly irrational,’ Cleburne v. Cleburne Living Center, 473 U.S. 432, 452, 105 S.Ct. 3249, 3261, 87
L.Ed.2d 313 (1985), and repugnant to the principles of a free and democratic society. Nevertheless, the fact that
persons of different races do, indeed have differently colored skin, may give rise to a belief that there is some
significant difference between such persons. The inclusion of minority teachers in the educational process
inevitably tends to dispel that illusion whereas their exclusion could only tend to foster it. The inclusionary decision
is consistent with the principle that all men are created equal; the exclusionary decision is at war with that
principle. One decision accords with the Equal Protection Clause of the Fourteenth Amendment; the other does
not. Thus, consideration of whether the consciousness of race is exclusionary or inclusionary plainly distinguishes
the Board’s valid purpose in this case from a race-conscious decision that would reinforce assumptions of

inequality.” 476 U.S., at 316-317, 106 S.Ct., at 1869 (dissenting opinion).

Despite the majority’s reliance on - Korematsu v. United States, 323 U.S. 214, 65 S.Ct. 193, 89 L.Ed. 194 (1944),
ante, at 2106, that case does not stand for the proposition that federal remedial programs are subject to strict

scrutiny. Instead, -t Korematsu specifies that “all legal restrictions which curtail the civil rights of a single racial

group are immediately suspect.” - 323 U.S,, at 216, 65 S.Ct., at 194, quoted ante, at 2106 (emphasis added). The
programs at issue in this case (as in most affirmative-action cases) do not “curtail the civil rights of a single racial
group”; they benefit certain racial groups and impose an indirect burden on the majority.

We have rejected this proposition outside of the affirmative-action context as well. In Hampton v. Mow Sun
Wong, 426 U.S. 88, 100, 96 S.Ct. 1895, 1903-1904, 48 L.Ed.2d 495 (1976), we held:

“The federal sovereign, like the States, must govern impartially. The concept of equal justice under law is served by
the Fifth Amendment’s guarantee of due process, as well as by the Equal Protection Clause of the Fourteenth

Amendment. Although both Amendments require the same type of analysis, see - Buckley v. Valeo, 424 U.S. 1,
93, 96 S.Ct. 612, 670, 46 L.Ed.2d 659 [ (1976) ], the Court of Appeals correctly stated that the two protections are
not always coextensive. Not only does the language of the two Amendments differ, but more importantly, there
may be overriding national interests which justify selective federal legislation that would be unacceptable for an
individual State. On the other hand, when a federal rule is applicable to only a limited territory, such as the District
of Columbia, or an insular possession, and when there is no special national interest involved, the Due Process
Clause has been construed as having the same significance as the Equal Protection Clause.”

The funding for the preferences challenged in this case comes from the Surface Transportation and Uniform
Relocation Assistance Act of 1987 (STURAA), 101 Stat. 132, in which Congress has granted funds to the States in
exchange for a commitment to foster subcontracting by disadvantaged business enterprises, or “DBE’s.” STURAA is
also the source of funding for DBE preferences in federal highway contracting. Approximately 98% of STURAA’s
funding is allocated to the States. Brief for Respondents 38, n. 34. Moreover, under STURAA States are empowered
to certify businesses as “disadvantaged” for purposes of receiving subcontracting preferences in both state and

federal contracts. STURAA § 106(c)(4), 101 Stat. 146.

In this case, Adarand has sued only the federal officials responsible for implementing federal highway contracting
policy; it has not directly challenged DBE preferences granted in state contracts funded by STURAA. It is not entirely
clear, then, whether the majority’s “congruence” rationale would apply to federally regulated state contracts,
which may conceivably be within the majority’s view of Congress’ § 5 authority even if the federal contracts are

not. See - Metro Broadcasting, 497 U.S., at 603—604, 110 S.Ct., at 3029-3030 (O’CONNOR, J., dissenting). As |
read the majority’s opinion, however, it draws no distinctions between direct federal preferences and federal
preferences achieved through subsidies to States. The extent to which STURAA intertwines elements of direct
federal regulations with elements of federal conditions on grants to the States would make such a distinction
difficult to sustain.

Because Congress has acted with respect to the States in enacting STURAA, we need not revisit today the difficult
question of § 5’s application to pure federal regulation of individuals.

We have read § 5 as a positive grant of authority to Congress, not just to punish violations, but also to define and
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expand the scope of the Equal Protection Clause. Katzenbach v. Morgan, 384 U.S. 641, 86 S.Ct. 1717, 16

L.Ed.2d 828 (1966). In Katzenbach, this meant that Congress under § 5 could require the States to allow
non-English-speaking citizens to vote, even if denying such citizens a vote would not have been an independent

violation of § 1. Id., at 648651, 86 S.Ct., at 1722—1724. Congress, then, can expand the coverage of § 1 by
exercising its power under § 5 when it acts to foster equality. Congress has done just that here; it has decided that
granting certain preferences to minorities best serves the goals of equal protection.

Our skeptical observer might also notice that Justice O’'CONNOR’s explanation for departing from settled precedent
is joined only by Justice KENNEDY. Ante, at 2100. Three Members of the majority thus provide no explanation
whatsoever for their unwillingness to adhere to the doctrine of stare decisis.

Of course, Justice Stewart believed that his view, disapproving of racial classifications of any kind, was consistent

with this Court’s precedents. See ante, at 2116, citing - 448 U.S., at 523-526, 100 S.Ct., at 2797-2799. But he did
not claim that the question whether the Federal Government could engage in race-conscious affirmative action had

been decided before e Fullilove. The fact that a Justice dissents from an opinion means that he disagrees with
the result; it does not usually mean that he believes the decision so departs from the fabric of the law that its
reasoning ought to be repudiated at the next opportunity. Much less does a dissent bind or authorize a later
majority to reject a precedent with which it disagrees.

STURAA accords a rebuttable presumption of both social and economic disadvantage to members of racial minority
groups. 49 CFR § 23.62 (1994). In contrast, § 8(a) of the SBA accords a presumption only of social disadvantage, 13
CFR § 124.105(b) (1995); the applicant has the burden of demonstrating economic disadvantage, id., § 124.106.
Finally, § 8(d) of the SBA accords at least a presumption of social disadvantage, but it is ambiguous as to whether

economic disadvantage is presumed or must be shown. See - 15 U.S.C. § 637(d)(3) (1988 ed. and Supp. V); 13
CFR § 124.601 (1995).

The Government apparently takes this exclusion seriously. See Autek Systems Corp. v. United States, 835 F.Supp. 13
(DC 1993) (upholding Small Business Administration decision that minority business owner’s personal income
disqualified him from DBE status under § 8(a) program), aff'd, 43 F.3d 712 (CADC 1994).

“The unhappy persistence of both the practice and the lingering effects of racial discrimination against minority
groups in this country is an unfortunate reality, and government is not disqualified from acting in response to it.”
Ante, at 2117.

“Our findings clearly state that groups such as black Americans, Hispanic Americans, and Native Americans, have
been and continue to be discriminated against and that this discrimination has led to the social disadvantagement
of persons identified by society as members of those groups.” 124 Cong.Rec. 34097 (1978)

The Department of Transportation strongly urges States to institute periodic review of businesses certified as DBE’s
under STURAA, 49 CFR pt. 23, subpt. D, App. A (1994), but it does not mandate such review. Respondents point us
to no provisions for review of § 8(d) certification, although such review may be derivative for those businesses that
receive § 8(d) certification as a result of § 8(a) or STURAA certification.

Respondents point us to the following legislative history: H.R. 5612, To amend the Small Business Act to Extend the
current SBA 8(a) Pilot Program: Hearing on H.R. 5612 before the Senate Select Committee on Small Business, 96th
Cong., 2d Sess. (1980); Small and Minority Business in the Decade of the 1980’s (Part 1): Hearings before the House
Committee on Small Business, 97th Cong., 1st Sess. (1981); Minority Business and Its Contribution to the U.S.
Economy: Hearing before the Senate Committee on Small Business, 97th Cong., 2d Sess. (1982); Federal
Contracting Opportunities for Minority and Women—Owned Businesses—An Examination of the 8(d)
Subcontracting Program: Hearings before the Senate Committee on Small Business, 98th Cong., 1st Sess. (1983);
Women Entrepreneurs—Their Success and Problems: Hearing before the Senate Committee on Small Business,
98th Cong., 2d Sess. (1984); State of Hispanic Small Business in America: Hearing before the Subcommittee on SBA
and SBIC Authority, Minority Enterprise, and General Small Business Problems of the House Committee on Small
Business, 99th Cong., 1st Sess. (1985); Minority Enterprise and General Small Business Problems: Hearing before
the Subcommittee on SBA and SBIC Authority, Minority Enterprise, and General Small Business Problems of the
House Committee on Small Business, 99th Cong., 2d Sess. (1986); Disadvantaged Business Set—Asides in
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)
115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

Transportation Construction Projects: Hearings before the Subcommittee on Procurement, Innovation, and
Minority Enterprise Development of the House Committee on Small Business, 100th Cong., 2d Sess. (1988); Barriers
to Full Minority Participation in Federally Funded Highway Construction Projects: Hearing before a Subcommittee
of the House Committee on Government Operations, 100th Cong., 2d Sess. (1988); Surety Bonds and Minority
Contractors: Hearing before the Subcommittee on Commerce, Consumer Protection, and Competitiveness of the
House Committee on Energy and Commerce, 100th Cong., 2d Sess. (1988); Small Business Problems: Hearings
before the House Committee on Small Business, 100th Cong., 1st Sess. (1987). See Brief for Respondents 9-10, n. 9.

1 If the statutes are within the § 5 power, they are just as enforceable when the National Government makes a
construction contract directly as when it funnels construction money through the States. In any event, as Justice
STEVENS has noted, see ante, at 2122-2123, n. 5, 2123, n. 6, it is not clear whether the current challenge implicates
only Fifth Amendment due process or Fourteenth Amendment equal protection as well.

2 | say “press a challenge” because petitioner’s Memorandum in Support of Summary Judgment did include an
argument challenging the reasonableness of the duration of the statutory scheme; but the durational claim was
not, so far as | am aware, stated elsewhere, and, in any event, was not the gravamen of the complaint.

On congressional authority to enforce the equal protection principle, see, e.g., Heart of Atlanta Motel, Inc. v.
United States, 379 U.S. 241, 286, 85 S.Ct. 348, 373, 13 L.Ed.2d 258 (1964) (Douglas, J., concurring) (recognizing
Congress’ authority, under § 5 of the Fourteenth Amendment, to “pu[t] an end to all obstructionist strategies and
allo[w] every person—whatever his race, creed, or color—to patronize all places of public accommodation without
discrimination whether he travels interstate or intrastate.”); id., at 291, 293, 85 S.Ct., at 375, 377 (Goldberg, J.,
concurring) (“primary purpose of the Civil Rights Act of 1964 ... is the vindication of human dignity”; “Congress
clearly had authority under both § 5 of the Fourteenth Amendment and the Commerce Clause” to enact the law);
G. Gunther, Constitutional Law 147-151 (12th ed. 1991).

2 The Court, in 1955 and 1956, refused to rule on the constitutionality of antimiscegenation laws; it twice declined to

accept appeals from the decree on which the Virginia Supreme Court of Appeals relied in Loving. See -t Naim
v. Naim, 197 Va. 80, 87 S.E.2d 749, vacated and remanded, 350 U.S. 891, 76 S.Ct. 151, 100 L.Ed. 784 (1955),
reinstated and aff'd, 197 Va. 734, 90 S.E.2d 849, appeal dism’d, 350 U.S. 985, 76 S.Ct. 472, 100 L.Ed. 852 (1956).

Naim expressed the state court’s view of the legislative purpose served by the Virginia law: “to preserve the
racial integrity of [Virginia’s] citizens”; to prevent “the corruption of blood,” “a mongrel breed of citizens,” and “the

obliteration of racial pride.” - 197 Va., at 90, 87 S.E.2d, at 756.

3 See, e.g., H. Cross, G. Kennedy, J. Mell, & W. Zimmermann, Employer Hiring Practices: Differential Treatment of
Hispanic and Anglo Job Seekers 42 (Urban Institute Report 90-4, 1990) (e.g., Anglo applicants sent out by
investigators received 52% more job offers than matched Hispanics); M. Turner, M. Fix, & R. Struyk, Opportunities
Denied, Opportunities Diminished: Racial Discrimination in Hiring xi (Urban Institute Report 91-9, 1991) (“In one
out of five audits, the white applicant was able to advance farther through the hiring process than his black
counterpart. In one out of eight audits, the white was offered a job although his equally qualified black partner was
not. In contrast, black auditors advanced farther than their white counterparts only 7 percent of the time, and
received job offers while their white partners did not in 5 percent of the audits.”).

4 See, e.g., Ayres, Fair Driving: Gender and Race Discrimination in Retail Car Negotiations, 104 Harv.L.Rev. 817,
821-822, 819, 828 (1991) ( “blacks and women simply cannot buy the same car for the same price as can white
men using identical bargaining strategies”; the final offers given white female testers reflected 40 percent higher
markups than those given white male testers; final offer markups for black male testers were twice as high, and for
black female testers three times as high as for white male testers).

5 See, e.g.,, A Common Destiny: Blacks and American Society 50 (G. Jaynes & R. Williams eds. 1989) (“[I]ln many
metropolitan areas one-quarter to one-half of all [housing] inquiries by blacks are met by clearly discriminatory
responses.”); M. Turner, R. Struyk, & J. Yinger, U.S. Dept. of Housing and Urban Development, Housing
Discrimination Study: Synthesis i-vii (Sept. 1991) (1989 audit study of housing searches in 25 metropolitan areas;
over half of African—American and Hispanic testers seeking to rent or buy experienced some form of unfavorable
treatment compared to paired white testers); Leahy, Are Racial Factors Important for the Allocation of Mortgage
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Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)
115 S.Ct. 2097, 67 Fair Empl.Prac.Cas. (BNA) 1828, 66 Empl. Prac. Dec. P 43,556...

Money?, 44 Am.J.Econ. & Soc. 185, 193 (1985) (controlling for socioeconomic factors, and concluding that “even
when neighborhoods appear to be similar on every major mortgage-lending criterion except race,
mortgage-lending outcomes are still unequal”).

6
See, e.g., Associated General Contractors v. Coalition for Economic Equity, 950 F.2d 1401, 1415 (CA9 1991)
(detailing examples in San Francisco).

7
Cf. Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 318, 106 S.Ct. 1842, 1870, 90 L.Ed.2d 260 (1986) (STEVENS, J.,
dissenting); Califano v. Goldfarb, 430 U.S. 199, 222-223, 97 S.Ct. 1021, 1034-1035, 51 L.Ed.2d 270 (1977)
(STEVENS, J., concurring in judgment).

8

On the differences between laws designed to benefit a historically disfavored group and laws designed to burden
such a group, see, e.g., Carter, When Victims Happen To Be Black, 97 Yale L.J. 420, 433—-434 (1988) (“[W]hatever
the source of racism, to count it the same as racialism, to say that two centuries of struggle for the most basic of
civil rights have been mostly about freedom from racial categorization rather than freedom from racial oppression,
is to trivialize the lives and deaths of those who have suffered under racism. To pretend ... that the issue presented

in Bakke was the same as the issue in Brown is to pretend that history never happened and that the present
doesn’t exist.”).

End of Document 2021 Thomson Reuters. No claim to original U.S. Government Works.


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ied22335794c511d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ied22335794c511d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ied22335794c511d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991198916&pubNum=350&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_350_1415&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1415
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1de3efc9c1e11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1de3efc9c1e11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1de3efc9c1e11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986126001&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1870&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1870
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1789b40f9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1789b40f9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1789b40f9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118741&pubNum=708&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1034&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1034
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101349621&pubNum=1292&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=LR&fi=co_pp_sp_1292_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1292_433
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I31971c179c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139508&originatingDoc=I027bac5f9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Tl

RM 63



Summers v. Earth Island Institute, 555 U.S. 488 (2009)

129 S.Ct. 1142, 67 ERC 1961, 173 L.Ed.2d 1, 77 USLW 4146, 72 Fed.R.Serv.3d 1183...

KeyCite Yellow Flag - Negative Treatment
Declined to Extend by American Humanist Association v.
Greenville County School District, 4th Cir.(S.C.), June 21, 2016

129 S.Ct. 1142
Supreme Court of the United States

Priscilla SUMMERS, et al.,
Petitioners,
v.
EARTH ISLAND INSTITUTE et al.

No. 07—463.
|
Argued Oct. 8, 2008.

|
Decided March 3, 2009.

Synopsis

Background: Environmental organizations
brought action to enjoin United States Forest
Service from applying its regulations to exempt
salvage sale of timber on 238 acres of
fire-damaged federal land from the notice,
comment, and appeal process set forth in the Forest
Service Decisionmaking and Appeals Reform Act.
The United States District Court for the Eastern
District of California, James K. Singleton, Chief

Judge, ™ 376 F.Supp.2d 994, invalidated five
regulations and issued nationwide injunction
against their application. The parties appealed. The
United States Court of Appeals for the Ninth

Circuit, Schroeder, Chief Judge, ™ 490 F.3d 687,
affirmed and remanded. Certiorari was granted.

Holdings: The Supreme Court, Justice Scalia, held
that:

11 organizations did not retain standing to
challenge regulations absent live dispute over their
concrete application;

2l organizations did not have standing based on
member’s purported intention to visit unnamed
National Forests in the future;

Bl Supreme Court would not consider affidavits
filed with District Court after it had entered its

judgment; and

[l organizations did not have standing based on
alleged procedural injury.

Reversed in part and affirmed in part.
Justice Kennedy filed concurring opinion.

Justice Breyer filed dissenting opinion in which
Justices Stevens, Souter, and Ginsburg joined.
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[1] Federal Courtsé=Injury, harm,
causation, and redress

170BFederal Courts

170BllIICase or Controversy Requirement
170BII1(A)In General

170Bk2105Injury, harm, causation, and
redress

(Formerly 170Bk12.1)

In limiting the judicial power to “Cases”
and “Controversies,” Article III of the
Constitution restricts it to the traditional
role of Anglo—American courts, which is
to redress or prevent actual or imminently
threatened injury to persons caused by
private or official violation of law.
U.S.C.A. Const. Art. 3,8 2, cl. 1.
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(3]

[4]

92X XSeparation of Powers
92XX(C)Judicial Powers and Functions
92XX(C)3Encroachment on Executive
92k25401In general

Except when necessary in the execution
of their function of redressing or
preventing actual or  imminently
threatened injury to persons caused by
private or official violation of law, courts
have no charter to review and revise
legislative and executive action; this
limitation is founded in concern about the
proper, and properly limited, role of the
courts in a democratic society. U.S.C.A.
Const. Art. 3,8 2, cl. 1.
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Federal Civil Procedureé=In general,
injury or interest

170AFederal Civil Procedure
170AlIParties

170AlI(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

The doctrine of standing requires federal
courts to satisfy themselves that the
plaintiff has alleged such a personal stake
in the outcome of the controversy as to
warrant his invocation of federal-court
jurisdiction. U.S.C.A. Const. Art. 3, § 2,
cl. 1.

261 Cases that cite this headnote

Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

Plaintiff bears the burden of showing that
he has Article Il standing for each type

[5]

[6]

of relief sought. U.S.C.A. Const. Art. 3, §
2,cl. 1.

264 Cases that cite this headnote

Injunctioné=Persons entitled to apply;
standing

212Injunction

212V Actions and Proceedings

212V (A)In General

212k1505Persons entitled to apply; standing
(Formerly 212k114(2))

To have Article Il standing to seek
injunctive relief, a plaintiff must show
that: (1) he is under threat of suffering
injury in fact that is concrete and
particularized; (2) the threat is actual and
imminent, not conjectural or hypothetical;
(3) the threat is fairly traceable to the
challenged action of the defendant; and
(4) it is likely that a favorable judicial
decision will prevent or redress the
injury. U.S.C.A. Const. Art. 3, § 2, cl. 1.
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92Constitutional Law

92X XSeparation of Powers
92XX(C)Judicial Powers and Functions
92XX(C)2Encroachment on Legislature
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Summers v. Earth Island Institute, 555 U.S. 488 (2009)

129 S.Ct. 1142, 67 ERC 1961, 173 L.Ed.2d 1, 77 USLW 4146, 72 Fed.R.Serv.3d 1183...

170Ak103.2In general; injury or interest

The Article Il standing requirement
assures that there is a real need to
exercise the power of judicial review in
order to protect the interests of the
complaining party; where that need does
not exist, allowing courts to oversee
legislative or executive action would
significantly alter the allocation of power
away from a democratic form of
government. U.S.C.A. Const. Art. 3, § 2,
cl. 1.

40 Cases that cite this headnote

[7] Federal Civil Procedureé=Rights of
third parties or public

170AFederal Civil Procedure
170AllParties

170Al1(A)In General

170Ak103.1Standing in General
170Ak103.4Rights of third parties or public

When the plaintiff is not himself the
object of the government action or
inaction he challenges, standing is not
precluded, but it is ordinarily
substantially more difficult to establish.
U.S.C.A. Const. Art. 3, 8§ 2, cl. 1.

38 Cases that cite this headnote

[8] Associationsé=Right of Action; Persons
Entitled to Sue; Standing

41Associations

41VI1Actions and Judicial Proceedings
41VI(B)Right of Action; Persons Entitled to
Sue; Standing

41k271In general

(Formerly 41k20(1))

Organizations can assert the standing of
their members. U.S.C.A. Const. Art. 3, §
2,cl. 1.

9]

[10]

93 Cases that cite this headnote

Environmental Lawé=Cognizable
interests and injuries, in general
Woods and Forestsé=Forest
reservations, preserves, or parks

149EEnvironmental Law

149EXI11Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing

149Ek651Cognizable interests and injuries, in
general

411Woods and Forests

411k8Forest reservations, preserves, or parks

While generalized harm to the forest or
the environment will not alone support
standing, if that harm in fact affects the
recreational or even the mere esthetic
interests of the plaintiff, that will suffice.
U.S.C.A. Const. Art. 3,8 2, cl. 1.

90 Cases that cite this headnote

Woods and Forestsé=Forest
reservations, preserves, or parks

411Woods and Forests
411k8Forest reservations, preserves, or parks

Although environmental organization
member’s threatened injury from United
States Forest Service’s application of its
regulations to exempt salvage sale of
timber on 238 acres of fire-damaged
federal land from the notice, comment,
and appeal process set forth in the Forest
Service Decisionmaking and Appeals
Reform Act was sufficient to establish
Article 11l standing for organization to
bring action to enjoin Forest Service from
applying its regulations to exempt this
sale, organization did not retain standing
to challenge the regulations once the
member’s injury was remedied when the
parties settled their dispute concerning
the particular sale; there was no longer a
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Summers v. Earth Island Institute, 555 U.S. 488 (2009)

129 S.Ct. 1142, 67 ERC 1961, 173 L.Ed.2d 1, 77 USLW 4146, 72 Fed.R.Serv.3d 1183...

[11]

concrete application of the regulations
that threatened imminent harm to the
member’s interests in viewing the flora
and fauna in the area of the salvage sale.
U.S.C.A. Const. Art. 3, § 2, cl. 1; 16

US.C.A. § 1612 note; = 36 C.F.R. §§
215.4@a), | 215.12(f).

74 Cases that cite this headnote

Environmental Law&=Organizations,
associations, and other groups

Woods and Forestsé=Forest
reservations, preserves, or parks

149EEnvironmental Law

149EXII1Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing

149Ek6520rganizations, associations, and
other groups

411Woods and Forests

411k8Forest reservations, preserves, or parks

Environmental organizations did not have
Article 11l standing to bring action to
enjoin United States Forest Service from
applying its regulations exempting
projects categorically excluded from
documentation in an environmental
impact statement (EIS) or environmental
assessment (EA) from the notice,
comment, and appeal process set forth in
the Forest Service Decisionmaking and
Appeals Reform Act based on assertions
of organization member that he had
suffered injury in the past from
development on Forest Service land, and
that he had visited many National Forests
and planned to visit several unnamed
National Forests in the future; member’s
asserted past injury was not tied to
application of the regulations, and
member failed to allege that any
particular timber sale or other project
claimed to be unlawfully subject to the
regulations would impede a specific and
concrete plan of his to enjoy the National
Forests. U.S.C.A. Const. Art. 3, § 2, cl. 1;

16 U.S.C.A. § 1612 note; 36 C.F.R.

[12]

[13]

§§215.4(a), = 215.12(f).
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Supreme Court would not consider
affidavits submitted by members of
environmental organizations to the
district court, for purpose of establishing
organizations’ Article III standing to
bring action to enjoin United States

Forest Service from applying its
regulations exempting projects
categorically excluded from

documentation in an environmental
impact statement (EIS) or environmental
assessment (EA) from the notice,
comment, and appeal process set forth in
the Forest Service Decisionmaking and
Appeals Reform Act, where affidavits
were submitted after district court had
issued nationwide injunction against
application of the regulations and after
the Government had filed its notice of
appeal. U.S.C.A. Const. Art. 3,82, cl. 1;

16 U.S.C.A. § 1612 note; 36 C.F.R.
88 215.4(a), 215.12(f).
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Summers v. Earth Island Institute, 555 U.S. 488 (2009)

129 S.Ct. 1142, 67 ERC 1961, 173 L.Ed.2d 1, 77 USLW 4146, 72 Fed.R.Serv.3d 1183...

[14]

149EEnvironmental Law

149EXI11Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing

149Ek6520rganizations, associations, and
other groups

411Woods and Forests

411k8Forest reservations, preserves, or parks

Environmental organizations did not have

Article Il standing to bring action to
enjoin United States Forest Service from
applying its regulations exempting

projects categorically excluded from
documentation in an environmental
impact statement (EIS) or environmental
assessment (EA) from the notice,
comment, and appeal process set forth in
the Forest Service Decisionmaking and
Appeals Reform Act, on grounds that
they had suffered procedural injury,
namely that they had been denied the
ability to file comments on some Forest
Service actions and would continue to be
so denied; organizations had no concrete
interest affected by the regulations.
US.C.A. Const. Art. 3, § 2, cl. 1; 16

U.S.C.A. § 1612 note; 36 C.F.R. 88
215.4(a), = 215.12(f).

21 Cases that cite this headnote

Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

Deprivation of a procedural right without
some concrete interest that is affected by
the deprivation, a procedural right in
vacuo, is insufficient to create Article Il
standing. U.S.C.A. Const. Art. 3, § 2, cl.
1.

274 Cases that cite this headnote

[15]

[16]

[17]

Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

Only a person who has been accorded a
procedural right to protect his concrete
interests can have standing to assert that
right without meeting all the normal
standards  for  redressability  and
immediacy. U.S.C.A. Const. Art. 3, § 2,
cl. 1.

209 Cases that cite this headnote

Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest

Unlike redressability, the requirement of
injury in fact is a hard floor of Article 11
jurisdiction that cannot be removed by
statute. U.S.C.A. Const. Art. 3,82, cl. 1.

136 Cases that cite this headnote

Federal Civil Procedureé=Rights of
third parties or public

Federal Courtsé=Injury, harm,
causation, and redress

170AFederal Civil Procedure
170AllParties

170AlI(A)In General

170Ak103.1Standing in General
170Ak103.4Rights of third parties or public
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Summers v. Earth Island Institute, 555 U.S. 488 (2009)

129 S.Ct. 1142, 67 ERC 1961, 173 L.Ed.2d 1, 77 USLW 4146, 72 Fed.R.Serv.3d 1183...

(18]

[19]

170BFederal Courts

170BlI1Case or Controversy Requirement
170BI1I(A)In General

170Bk2105Injury, harm, causation, and
redress

(Formerly 170Bk12.1)

It would exceed Article III’s limitations
if, at the behest of Congress and in the
absence of any showing of concrete
injury, the courts were to entertain citizen
suits to vindicate the public’s nonconcrete
interest in the proper administration of the
laws. U.S.C.A. Const. Art. 3,82, cl. 1.

11 Cases that cite this headnote

Federal Civil Procedureé=In general,
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

To establish Article 111 standing, the party
bringing suit must show that the action
injures him in a concrete and personal
way. U.S.C.A. Const. Art. 3,8 2, cl. 1.

71 Cases that cite this headnote

Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AllIParties

170Al(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

The court has an independent obligation
to assure that standing exists, regardless
of whether it is challenged by any of the
parties. U.S.C.A. Const. Art. 3,8 2, cl. 1.

75 Cases that cite this headnote

**1145 Syllabus*

After the U.S. Forest Service approved the Burnt
Ridge Project, a salvage sale of timber on 238
acres of fire-damaged federal land, respondent
environmentalist organizations filed suit to enjoin
the Service from applying its regulations
exempting such small sales from the notice,
comment, and appeal process it uses for more
significant land management decisions, and to
challenge other regulations that did not apply to
Burnt Ridge. The District Court granted a
preliminary injunction against **1146 the sale, and
the parties then settled their dispute as to Burnt
Ridge. Although concluding that the sale was no
longer at issue, and despite the Government’s
argument that respondents therefore lacked
standing to challenge the regulations, the court
nevertheless proceeded to adjudicate the merits of
their challenges, invalidating several regulations,
including the notice and comment and the appeal
provisions. Among its rulings, the Ninth Circuit
affirmed the determination that the latter
regulations, which were applicable to Burnt Ridge,
were contrary to law, but held that challenges to
other regulations not at issue in that project were
not ripe for adjudication.

Held: Respondents lack standing to challenge the
regulations still at issue absent a live dispute over a
concrete application of those regulations. Pp. 1148
—1153.

(a) In limiting the judicial power to “Cases” and
“Controversies,” Article III restricts it to redressing
or preventing actual or imminently threatened
injury to persons caused by violation of law. See,

e.g., Lujan v. Defenders of Wildlife, 504 U.S.
555, 559-560, 112 S.Ct. 2130, 119 L.Ed.2d 351.
The standing doctrine reflects this fundamental
limitation, requiring that “the plaintiff ... ‘alleg[e]
such a personal stake in the outcome of the
controversy’ as to warrant his invocation of
federal-court jurisdiction,” ' Warth v. Seldin, 422
U.S. 490, 498-499, 95 S.Ct. 2197, 45 L.Ed.2d 343.
Here, respondents can demonstrate standing only if
application of the regulations will affect them in
such a manner. Pp. 1148 — 1149.

(b) As organizations, respondents can assert their
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Summers v. Earth Island Institute, 555 U.S. 488 (2009)

129 S.Ct. 1142, 67 ERC 1961, 173 L.Ed.2d 1, 77 USLW 4146, 72 Fed.R.Serv.3d 1183...

members’ standing. Harm to their members’
recreational, or even their mere esthetic, interests in
the national forests will suffice to establish the
requisite concrete and particularized injury, see

Sierra Club v. Morton, 405 U.S. 727, 734-736,
92 S.Ct. 1361, 31 L.Ed.2d 636, but generalized
harm to the forest or the environment will not alone
suffice. Respondents have identified no application
of the invalidated regulations that threatens
imminent and concrete harm to their members’
interests. Respondents’ argument that they have
standing based on Burnt Ridge fails because, after
voluntarily settling the portion of their lawsuit
relevant to Burnt Ridge, respondents and their
members are no longer under threat of injury from
that project. The remaining affidavit submitted in
support of standing fails to establish that any
member has concrete plans to visit a site where the
challenged regulations are being applied in a
manner that will harm that member’s concrete
interests.  Additional affidavits purporting to
establish standing were submitted after judgment
had already been entered and notice of appeal filed,
and are thus untimely. Pp. 1149 — 1151.

(c) Respondents’ argument that they have standing
because they have suffered procedural injury—i.e.,
they have been denied the ability to file comments
on some Forest Service actions and will continue to
be so denied—fails because such a deprivation
without some concrete interest affected thereby is
insufficient to create Article Il standing. See, e.g.,

Defenders of Wildlife, supra, at 572" , n. 7, 112
S.Ct. 2130. Pp. 1151 — 1152.

(d) The dissent’s objections are addressed and
rejected. Pp. 1152 — 1153.

-490 F.3d 687, reversed in part and affirmed in
part.

SCALIA, J., delivered the opinion of the Court, in
which  ROBERTS, CJ.,, and KENNEDY,
THOMAS, and ALITO, JJ., joined. KENNEDY, J.,
filed a concurring opinion, post, p. 1153.
BREYER, J., filed a dissenting opinion, in which
STEVENS, **1147 SOUTER, and GINSBURG,
JJ., joined, post, pp. 1153 — 1158.
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Opinion

Justice SCALIA delivered the opinion of the Court.

*490 Respondents are a group of organizations
dedicated to protecting the environment. (We will
refer to them collectively as “Earth Island.”) They
seek to prevent the United States Forest Service
from enforcing regulations that exempt small
fire-rehabilitation and timber-salvage projects from
the notice, comment, and appeal process used by
the Forest Service for more significant land
management decisions. We must determine
whether respondents have standing to challenge the
regulations in the absence of a live dispute over a
concrete application of those regulations.

In 1992, Congress enacted the Forest Service
Decisionmaking and Appeals Reform Act (Appeals
Reform Act or Act), Pub.L. 102-381, Tit. Ill, §
322, 106 Stat. 1419, note following 16 U.S.C. §
1612. Among other things, this required the Forest
Service to establish a notice, comment, and appeal
process for “proposed actions of the Forest Service
concerning projects and activities implementing
land and resource management plans developed
under the Forest and Rangeland Renewable
Resources Planning Act of 1974.” Ibid.
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The Forest Service’s regulations implementing the
Act provided that certain of its procedures would
not be applied to projects that the Service
considered categorically excluded from the
requirement to file an environmental impact
statement (EIS) or environmental assessment (EA).

36 CFR 88 215.4(a) (notice and comment),
215.12(f) (appeal) (2008). Later amendments to the
Forest Service’s manual of implementing
procedures, adopted by rule after notice and *491
comment, provided that fire-rehabilitation activities
on areas of less than 4,200 acres, and
salvage-timber sales of 250 acres or less, did not
cause a significant environmental impact and thus
would be categorically exempt from the
requirement to file an EIS or EA. 68 Fed.Reg.
33824 (2003) (Forest Service Handbook (FSH)
1909.15, ch. 30, § 31.2(11)); 68 Fed.Reg. 44607
(FSH 1909.15, ch. 30, § 31.2(13)). This had the
effect of excluding these projects from the notice,
comment, and appeal process.

In the summer of 2002, fire burned a significant
area of the Sequoia National Forest. In September
2003, the Service issued a decision memo
approving the Burnt Ridge Project, a salvage sale
of timber on 238 acres damaged by that fire.
Pursuant to its categorical exclusion of **1148
salvage sales of less than 250 acres, the Forest
Service did not provide notice in a form consistent
with the Appeals Reform Act, did not provide a
period of public comment, and did not make an
appeal process available.

In December 2003, respondents filed a complaint
in the Eastern District of California, challenging
the failure of the Forest Service to apply to the

Burnt Ridge Project § 215.4(a) of its
regulations implementing the Appeals Reform Act
(requiring prior notice and comment), and 8§
215.12(f) of the regulations (setting forth an appeal
procedure). The complaint also challenged six
other Forest Service regulations implementing the
Act that were not applied to the Burnt Ridge
Project. They are irrelevant to this appeal.

The District Court granted a preliminary injunction
against the Burnt Ridge salvage-timber sale. Soon
thereafter, the parties settled their dispute over the
Burnt Ridge Project and the District Court
concluded that “the Burnt Ridge timber sale is not

at issue in this case.” a Earth Island Inst. v.
Pengilly, 376 F.Supp.2d 994, 999 (E.D.Cal.2005).

The Government argued that, with the Burnt Ridge
dispute settled, and with no other project before the
court in which respondents were threatened with
injury in fact, respondents *492 lacked standing to
challenge the regulations; and that absent a
concrete dispute over a particular project a
challenge to the regulations would not be ripe. The
District Court proceeded, however, to adjudicate
the merits of Earth Island’s challenges. It

invalidated five of the regulations (including 88

215.4(a) and 215.12(f)), id., at 1011, and
entered a nationwide injunction against their

application, Earth Island Inst. v. Ruthenbeck,
No. CIV F-03-6386 JKS, 2005 WL 5280466, *2
(Sept. 20, 2005).

The Ninth Circuit held that Earth Island’s
challenges to regulations not at issue in the Burnt
Ridge Project were not ripe for adjudication
because there was “not a sufficient ‘case or
controversy’ ” before the court to sustain a facial

challenge. o Earth Island Inst. v. Ruthenbeck,
490 F.3d 687, 696 (2007) (amended opinion). It
affirmed, however, the District Court’s

determination  that 88 2154(a) and

215.12(f), which were applicable to the Burnt
Ridge Project, were contrary to law, and upheld the
nationwide injunction against their application.

The Government sought review of the question
whether Earth Island could challenge the
regulations at issue in the Burnt Ridge Project, and
if so whether a nationwide injunction was
appropriate relief. We granted certiorari, 552 U.S.
1162, 128 S.Ct. 1118, 169 L.Ed.2d 846 (2008).

(11 2 In limiting the judicial power to “Cases” and
“Controversies,” Article III of the Constitution
restricts it to the traditional role of
Anglo—American courts, which is to redress or
prevent actual or imminently threatened injury to
persons caused by private or official violation of
law. Except when necessary in the execution of
that function, courts have no charter to review and
revise legislative and executive action. See

Lujan v. Defenders of Wildlife, 504 U.S. 555,
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559-560, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992);

Los Angeles v. Lyons, 461 U.S. 95, 111-112,
103 S.Ct. 1660, 75 L.Ed.2d 675 (1983). This
limitation “is founded in concern about the
proper—and *493 properly limited—role of the

courts in a democratic society.” Warth v.
Seldin, 422 U.S. 490, 498, 95 S.Ct. 2197, 45

L.Ed.2d 343 (1975). See United States v.
Richardson, 418 U.S. 166, 179, 94 S.Ct. 2940, 41
L.Ed.2d 678 (1974).

**1149 BBl 14 131 [8] The doctrine of standing is one
of several doctrines that reflect this fundamental
limitation. It requires federal courts to satisfy
themselves that “the plaintiff has ‘alleged such a
personal stake in the outcome of the controversy’
as to warrant his invocation of federal-court

jurisdiction.” Warth, supra, at 498-499, 95
S.Ct. 2197. He bears the burden of showing that he
has standing for each type of relief sought. See

Lyons, supra, at 105, 103 S.Ct. 1660. To seek
injunctive relief, a plaintiff must show that he is
under threat of suffering “injury in fact” that is
concrete and particularized; the threat must be
actual and imminent, not conjectural or
hypothetical; it must be fairly traceable to the
challenged action of the defendant; and it must be
likely that a favorable judicial decision will prevent

or redress the injury. Friends of Earth, Inc. v.
Laidlaw Environmental Services (TOC), Inc., 528
U.S. 167, 180-181, 120 S.Ct. 693, 145 L.Ed.2d
610 (2000). This requirement assures that “there is
a real need to exercise the power of judicial review
in order to protect the interests of the complaining

party,” | Schlesinger v. Reservists Comm. to Stop
the War, 418 U.S. 208, 221, 94 S.Ct. 2925, 41
L.Ed.2d 706 (1974). Where that need does not
exist, allowing courts to oversee legislative or
executive action “would significantly alter the
allocation of power ... away from a democratic

form of government,” Richardson, supra, at
188, 94 S.Ct. 2940 (Powell, J., concurring).

1 The regulations under challenge here neither
require nor forbid any action on the part of
respondents. The standards and procedures that
they prescribe for Forest Service appeals govern
only the conduct of Forest Service officials
engaged in project planning. “[W]hen the plaintiff
is not himself the object of the government action
or inaction he challenges, standing is not
precluded, but it is ordinarily ‘substantially more

difficult’ to establish.” Defenders of *494
Wildlife, supra, at 562, 112 S.Ct. 2130. Here,
respondents can demonstrate standing only if
application of the regulations by the Government
will affect them in the manner described above.

B 1 It is common ground that the respondent
organizations can assert the standing of their
members. To establish the concrete and
particularized injury that standing requires,
respondents point to their members’ recreational
interests in the national forests. While generalized
harm to the forest or the environment will not alone
support standing, if that harm in fact affects the
recreational or even the mere esthetic interests of

the plaintiff, that will suffice. Sierra Club v.
Morton, 405 U.S. 727, 734-736, 92 S.Ct. 1361, 31
L.Ed.2d 636 (1972).

(101 Affidavits submitted to the District Court
alleged that organization member Ara Marderosian
had repeatedly visited the Burnt Ridge site, that he
had imminent plans to do so again, and that his
interests in viewing the flora and fauna of the area
would be harmed if the Burnt Ridge Project went
forward without incorporation of the ideas he
would have suggested if the Forest Service had
provided him an opportunity to comment. The
Government concedes this was sufficient to
establish Article Il standing with respect to Burnt
Ridge. Brief for Petitioners 28. Marderosian’s
threatened injury with regard to that project was
originally one of the bases for the present suit.
After the District Court had issued a preliminary
injunction, however, the parties settled their
differences on that score. Marderosian’s injury in
fact with regard to that project has been remedied,
and it is, as the District Court pronounced, “not at

issue in this case.” o 376 F.Supp.2d, at 999. We
know of no precedent for the proposition that when
a **1150 plaintiff has sued to challenge the
lawfulness of certain action or threatened action
but has settled that suit, he retains standing to
challenge the basis for that action (here, the
regulation in the abstract), apart from any concrete
application that threatens imminent harm to his
interests. Such a holding would fly in the face of
Article III’s injury-in-fact requirement. See

Lyons, supra, at 111, 103 S.Ct. 1660.

*495 [ [121 Respondents have identified no other
application of the invalidated regulations that
threatens imminent and concrete harm to the
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interests of their members. The only other affidavit
relied on was that of Jim Bensman.” He asserted,
first, that he had suffered injury in the past from
development on Forest Service land. That does not
suffice for several reasons: because it was not tied
to application of the challenged regulations,
because it does not identify any particular site, and
because it relates to past injury rather than
imminent future injury that is sought to be
enjoined.

Bensman’s affidavit further asserts that he has
visited many national forests and plans to visit
several unnamed national forests in the future.
Respondents describe this as a mere failure to
“provide the name of each timber sale that affected
[Bensman’s] interests,” Brief for Respondents 44.
It is much more (or much less) than that. It is a
failure to allege that any particular timber sale or
other project claimed to be unlawfully subject to
the regulations will impede a specific and concrete
plan of Bensman’s to enjoy the national forests.
The national forests occupy more than 190 million
acres, an area larger than Texas. See Meet the
Forest Service,
http://www.fs.fed.us/aboutus/meetfs.shtml (as
visited Feb. 27, 2009, and available in Clerk of
Court’s case file). There may be a chance, but is
hardly a likelihood, that Bensman’s wanderings
will bring him to a parcel about to be affected by a
project unlawfully subject to the regulations.
Indeed, without further specification it is
impossible to tell which projects are (in
respondents’ view) unlawfully subject to the
regulations. The allegations here present a weaker
likelihood of concrete harm than that which we

found insufficient in Lyons, 461 U.S. 95, 103
S.Ct. 1660, 75 L.Ed.2d 675, where a plaintiff who
alleged *496 that he had been injured by an
improper police chokehold sought injunctive relief
barring use of the hold in the future. We said it was
“no more than conjecture” that Lyons would be
subjected to that chokehold upon a later encounter.

Id., at 108, 103 S.Ct. 1660. Here we are asked
to assume not only that Bensman will stumble
across a project tract unlawfully subject to the
regulations, but also that the tract is about to be
developed by the Forest Service in a way that
harms his recreational interests, and that he would
have commented on the project but for the
regulation. Accepting an intention to visit the
national forests as adequate to confer standing to
challenge any Government action affecting any
portion of those forests would be tantamount to

eliminating the requirement of concrete,
particularized injury in fact.

The Bensman affidavit does refer specifically to a
series of projects in the Allegheny National Forest
that are subject to the challenged regulations. It
does not assert, however, any firm intention to visit
their locations, saying only that Bensman
‘want[s] to’ ” go there. Brief for Petitioners 6. This
vague desire to return is **1151 insufficient to
satisfy the requirement of imminent injury: “Such
‘some day’ intentions—without any description of
concrete plans, or indeed even any specification of
when the some day will be—do not support a
finding of the ‘actual or imminent’ injury that our

cases require.” Defenders of Wildlife, 504 U.S.,
at 564, 112 S.Ct. 2130.

(131 141 81 Respondents argue that they have
standing to bring their challenge because they have
suffered procedural injury, namely, that they have
been denied the ability to file comments on some
Forest Service actions and will continue to be so
denied. But deprivation of a procedural right
without some concrete interest that is affected by
the deprivation—a procedural right in vacuo—is
insufficient to create Article Ill standing. Only a
“person who has been accorded a procedural right
to protect his concrete interests can assert that right
without meeting all the normal standards for

redressability and immediacy.” Id., at 572, n. 7,
112 S.Ct. 2130 (emphasis added). *497
Respondents alleged such injury in their challenge
to the Burnt Ridge Project, claiming that but for the
allegedly unlawful abridged procedures they would
have been able to oppose the project that
threatened to impinge on their concrete plans to
observe nature in that specific area. But Burnt
Ridge is now off the table.

(16l 1171 8 It makes no difference that the
procedural right has been accorded by Congress.
That can loosen the strictures of the redressability
prong of our standing inquiry—so that standing
existed with regard to the Burnt Ridge Project, for
example, despite the possibility that Earth Island’s
allegedly guaranteed right to comment would not
be successful in persuading the Forest Service to
avoid impairment of Earth Island’s concrete
interests. See ibid. Unlike redressability, however,
the requirement of injury in fact is a hard floor of
Article 11l jurisdiction that cannot be removed by
statute.
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“[1]t would exceed [Article III’s] limitations if,
at the behest of Congress and in the absence of
any showing of concrete injury, we were to
entertain citizen suits to vindicate the public’s
nonconcrete interest in the proper administration
of the laws. ... [T]he party bringing suit must
show that the action injures him in a concrete

and personal way.” Id., at 580-581[, 112
S.Ct. 2130] (KENNEDY, J., concurring in part
and concurring in judgment).

The dissent proposes a hitherto unheard-of test for
organizational standing: whether, accepting the
organization’s self-description of the activities of
its members, there is a statistical probability that
some of those members are threatened with
concrete injury. Since, for example, the Sierra Club
asserts in its pleadings that it has more than “
700,000 members  nationwide, including
thousands of members in California’ who ‘use and
enjoy the Sequoia National Forest,” ” post, at 1154
(opinion of BREYER, J.), it is probable (according
to the dissent) that some (unidentified) members
have planned to *498 visit some (unidentified)
small parcels affected by the Forest Service’s
procedures and will suffer (unidentified) concrete
harm as a result. This novel approach to the law of
organizational standing would make a mockery of
our prior cases, which have required
plaintiff-organizations to make specific allegations
establishing that at least one identified member had

suffered or would suffer harm. In Defenders of
Wildlife, supra, at 563, 112 S.Ct. 2130, we held
that the organization lacked standing because it
failed to “submit affidavits ... showing, through
specific facts ... that one or more of [its] members
would ... be ‘directly’ affected” **1152 by the

allegedly illegal activity. Morton, 405 U.S.
727, 92 S.Ct. 1361, 31 L.Ed.2d 636, involved the
same Sierra Club that is a party in the present case,
and a project in the Sequoia National Forest. The
principal difference from the present case is that
the challenged project was truly massive, involving
the construction of motels, restaurants, swimming
pools, parking lots, and other structures on 80 acres
of the Forest, plus ski lifts, ski trails, and a 20—mile
access highway. We did not engage in an

assessment of statistical probabilities that one of
the Sierra Club’s members would be adversely
affected, but held that the Sierra Club lacked
standing. We said:

“The Sierra Club failed to allege that it or its
members would be affected in any of their
activities or pastimes by the Disney
development. Nowhere in the pleadings or
affidavits did the Club state that its members use
Mineral King for any purpose, much less that
they use it in any way that would be significantly
affected by the proposed actions of the

respondents.” Id., at 735, 92 S.Ct. 1361.

And in FW/PBS, Inc. v. Dallas, 493 U.S. 215,
235, 110 S.Ct. 596, 107 L.Ed.2d 603 (1990), we
noted that the affidavit provided by the city to
establish standing would be insufficient because it
did not name the individuals who were harmed by
the challenged license-revocation program. This
requirement of naming the affected members has
never been dispensed with in light of *499
statistical probabilities, but only where all the
members of the organization are affected by the

challenged activity. See, e.g., NAACP v.
Alabama ex rel. Patterson, 357 U.S. 449, 459, 78
S.Ct. 1163, 2 L.Ed.2d 1488 (1958) (all
organization members affected by release of
membership lists).

(291 A major problem with the dissent’s approach is
that it accepts the organizations’ self-descriptions
of their membership, on the simple ground that “no
one denies” them, post, at 1156. But it is well
established that the court has an independent
obligation to assure that standing exists, regardless
of whether it is challenged by any of the parties.

Bender v. Williamsport Area School Dist., 475
U.S. 534, 541, 106 S.Ct. 1326, 89 L.Ed.2d 501
(1986). Without individual affidavits, how is the
court to assure itself that the Sierra Club, for
example, has “ ‘thousands of members’ ” who
‘use and enjoy the Sequoia National Forest’ ”?
And, because to establish standing plaintiffs must
show that they “use the area affected by the
challenged activity and not an area roughly in the

vicinity of” a project site, Defenders of
Wildlife, 504 U.S., at 566, 112 S.Ct. 2130 (internal
quotation marks omitted), how is the court to
assure itself that some of these members plan to
make use of the specific sites upon which projects
may take place? Or that these same individuals will
find their recreation burdened by the Forest
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Service’s use of the challenged procedures? While
it is certainly possible—perhaps even likely—that
one individual will meet all of these criteria, that
speculation does not suffice. “Standing,” we have
said, “is not ‘an ingenious academic exercise in the
conceivable’ ... [but] requires ... a factual showing
of perceptible harm.” Ibid. In part because of the
difficulty of verifying the facts upon which such
probabilistic standing depends, the Court has
required plaintiffs claiming an organizational
standing to identify members who have suffered
the requisite harm—surely not a difficult task here,
when so many thousands are alleged to have been
harmed.

The dissent would have us replace the requirement
of “ ‘imminent’ ” harm, which it acknowledges our
cases establish, *500 see post, at 1155, with the
requirement of “ ‘a realistic threat’ that
reoccurrence of the challenged activity would
cause [the plaintifff **1153 harm ‘in the
reasonably near future,” ” post, at 1156. That
language is taken, of course, from an opinion that
did not find standing, so the seeming
expansiveness of the test made not a bit of
difference. The problem for the dissent is that the
timely affidavits no more meet that requirement
than they meet the usual formulation. They fail to
establish that the affiants’ members will ever visit
one of the small parcels at issue.

The dissent insists, however, that we should also
have considered the late-filed affidavits. It invokes
Federal Rule of Civil Procedure 15(d) (West 2008
rev. ed.), which says that “[t]he court may permit
supplementation even though the original pleading
is defective in stating a claim or defense.” So also
does Rule 21 permit joinder of parties “at any
time.” But the latter no more permits joinder of
parties, than the former permits the
supplementation of the record, in the circumstances
here: after the trial is over, judgment has been
entered, and a notice of appeal has been filed. The
dissent cites no  instance in  which
“supplementation” has been permitted to resurrect
and alter the outcome in a case that has gone to
judgment, and indeed after notice of appeal had
been filed. If Rule 15(b) allows additional facts to
be inserted into the record after appeal has been
filed, we are at the threshold of a brave new world
of trial practice in which Rule 60 has been
swallowed whole by Rule 15(b).

Since we have resolved this case on the ground of
standing, we need not reach the Government’s
contention that plaintiffs have not demonstrated
that the regulations are ripe for review under the
Administrative Procedure Act. We likewise do not
reach the question whether, if respondents *501
prevailed, a nationwide injunction would be
appropriate. And we do not disturb the dismissal of
respondents”  challenge to the remaining
regulations, which has not been appealed.

The judgment of the Court of Appeals is reversed
in part and affirmed in part.

It is so ordered.

Justice KENNEDY, concurring.

I join in full the opinion of the Court. As the
opinion explains, “deprivation of a procedural right
without some concrete interest that is affected by
the deprivation—a procedural right in vacuo—is
insufficient to create Article III standing.” Ante, at
1151. The procedural injury must “impair a

separate concrete interest.” | Lujan v. Defenders
of Wildlife, 504 U.S. 555, 572, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992).

This case would present different considerations if
Congress had sought to provide redress for a
concrete injury “giv[ing] rise to a case or

controversy where none existed before.” Id., at
580, 112 S.Ct. 2130 (KENNEDY, J., concurring in
part and concurring in judgment). Nothing in the
statute at issue here, however, indicates Congress
intended to identify or confer some interest
separate and apart from a procedural right.

Justice BREYER, with whom Justice STEVENS,
Justice SOUTER, and Justice GINSBURG join,
dissenting.
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The Court holds that the Sierra Club and its
members (along with other environmental
organizations) do not suffer any “ ‘concrete injury’
” when the Forest Service sells timber for logging
on many thousands of small (250-acre or less)
woodland parcels without following legally
required  procedures—procedures  which, if
followed, could lead the Service to cancel or to
modify the sales. Ante, at 1151. Nothing in **1154
the record or the law justifies this counterintuitive
conclusion.

*502 1

The plaintiffs, respondents in this case, are five
environmental organizations. The Earth Island
Institute, a California organization, has over 15,000
members in the United States, over 3,000 of whom
“use and enjoy the National Forests of California
for recreational, educational, aesthetic, spiritual
and other purposes.” Corrected Complaint for
Declaratory and Injunctive Relief in Case No.
CIV-F-03-630 REC DLB (ED Cal.), 1 8, App. 31
(hereinafter Complaint). The Sequoia
ForestKeeper, a small organization, has “100 plus”
members who “use the forests of the Southern
Sierra Nevada for activities such as hiking, bird
and animal watching, aesthetic enjoyment, quiet
contemplation, fishing and scientific study.” Id.,
9, at 32. Heartwood, Inc., located in Illinois and
Indiana, is a coalition of environmental
organizations with “members” who “continually
use the National Forests for the purposes of
ecological health, recreation, aesthetic enjoyment,
and other purposes.” Id., 1 10, at 33. The Center for
Biological Diversity, located in Arizona,
California, New Mexico, and Washington, has over
5,000 members who “use Forest Service lands,”
and who are “dedicated to the preservation,
protection, and restoration of biological diversity,
native species and ecosystems in the Western
United States and elsewhere.” Id., § 11, at 33. The
Sierra Club has more than “700,000 members

nationwide, including thousands of members in
California” who “use and enjoy the Sequoia
National Forest” for “outdoor recreation and
scientific study of various kinds, including nature
study, bird-watching, photography, fishing,
canoeing, hunting, backpacking, camping, solitude,
and a variety of other activities.” Id., 12, at 34.

These five organizations point to a federal law that
says the Forest Service “shall establish a notice and
comment process,” along with a procedure for
filing administrative *503 “appeals,” for “proposed
actions ... concerning projects and activities
implementing land and resource management plans
.. § 322, 106 Stat. 1419, note following 16
U.S.C. § 1612. They add that the Service has
exempted from “notice, comment, and appeal”
processes its decisions that allow, among other
things, salvage-timber sales on burned forest lands

of less than 250 acres in size. 36 CFR 8§

215.4(a), 215.12(f) (2008); see also 68
Fed.Reg. 44607-44608 (2003) (describing projects
exempted). And they claim that the Service’s
refusal to provide notice, comment, and appeal
procedures violates the statute. Complaint 9
105-106, App. 61.

The majority says that the plaintiffs lack
constitutional standing to raise this claim. It holds
that the dispute between the five environmental
groups and the Forest Service consists simply of an
abstract challenge; it does not amount to the
concrete “Cas[e]” or “Controvers[y]” that the
Constitution grants federal courts the power to
resolve. Art. 111, 8 2, cl. 1. | cannot agree that this
is so.

To understand the constitutional issue that the
majority decides, it may prove helpful to imagine
that Congress enacted a statutory provision that
expressly permitted environmental groups like
respondents here to bring cases just like the present
one, provided (1) that the group has members who
have used salvage-timber parcels in the past and
are likely to do so in the future, and (2) that the
group’s members have opposed Forest Service
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timber sales **1155 in the past (using notice,
comment, and appeal procedures to do so) and will
likely use those procedures to oppose
salvage-timber sales in the future. The majority
cannot, and does not, claim that such a statute

would be unconstitutional. See Massachusetts
v. EPA, 549 U.S. 497, 516-518, 127 S.Ct. 1438,

167 L.Ed.2d 248 (2007); Sierra Club v.
Morton, 405 U.S. 727, 734-738, 92 S.Ct. 1361, 31
L.Ed.2d 636 (1972). How then can it find the
present case constitutionally unauthorized?

*504 1 believe the majority answers this question
as follows: It recognizes, as this Court has held,
that a plaintiff has constitutional standing if the
plaintiff demonstrates (1) an “ “injury in fact,” ” (2)
that is “fairly traceable” to the defendant’s
“challenged action,” and which (3) a “favorable
[judicial] decision” will likely prevent or redress.

Friends of Earth, Inc. v. Laidlaw Environmental
Services (TOC), Inc., 528 U.S. 167, 180-181, 120
S.Ct. 693, 145 L.Ed.2d 610 (2000). The majority
does not deny that the plaintiffs meet the latter two
requirements. It focuses only upon the first, the
presence of “actual,” as opposed to “conjectural or

hypothetical,” injury. Id., at 180, 120 S.Ct. 693.
In doing so, it properly agrees that the
“organizations” here can “assert the standing of
their members.” Ante, at 1149. It points out that
injuries to the “members’ recreational” or even
“mere esthetic interests ... will suffice.” Ibid. It
does not claim that the procedural nature of the
plaintiffs’ claim makes the difference here, for it
says only that “deprivation of a procedural right
without some concrete interest” thereby affected,
i.e., “a procedural right in vacuo,” would prove
“insufficient to create Article III standing.” Ante, at

1151 (emphasis added); see also EPA, supra, at
517-518, 127 S.Ct. 1438. The majority assumes, as
do I, that these unlawful Forest Service procedures
will lead to substantive actions, namely, the sales
of salvage timber on burned lands, that might not
take place if the proper procedures were followed.
But the majority then finds that the plaintiffs have
not sufficiently demonstrated that these
salvage-timber sales cause the plaintiffs an actual
injury, that is, harm to the recreational, esthetic, or
other environmental interests of organization
members. Ante, at 1149 — 1150. To put the matter
in terms of my hypothetical statute, the majority
holds that the plaintiff organizations, while
showing that they have members who have used
salvage-timber sale parcels in the past (i.e., parcels

that the Service does not subject to the notice,
comment, and appeal procedures required by law),
have failed to show that they have members likely
to use such parcels in the future.

*505 11

How can the majority credibly claim that
salvage-timber sales, and similar projects, are
unlikely to harm the asserted interests of the
members of these environmental groups? The
majority apparently does so in part by arguing that
the Forest Service actions are not “imminent”—a
requirement more appropriately considered in the
context of ripeness or the necessity of injunctive

relief. See Ohio Forestry Assn., Inc. v. Sierra
Club, 523 U.S. 726, 734, 118 S.Ct. 1665, 140
L.Ed.2d 921 (1998). | concede that the Court has
sometimes used the word “imminent” in the
context of constitutional standing. But it has done
so primarily to emphasize that the harm in
question—the harm that was not “imminent”—was
merely  “conjectural” or “hypothetical” or

otherwise speculative. Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992) (internal quotation marks
omitted). Where the Court has directly focused
upon the matter, i.e., where, as here, a plaintiff has
already been subject to the injury it **1156 wishes
to challenge, the Court has asked whether there is a
realistic likelihood that the challenged future
conduct will, in fact, recur and harm the plaintiff.

That is what the Court said in Los Angeles v.
Lyons, 461 U.S. 95, 103 S.Ct. 1660, 75 L.Ed.2d
675 (1983), a case involving a plaintiff’s attempt to
enjoin police use of chokeholds. The Court wrote
that the plaintiff, who had been subject to the
unlawful chokehold in the past, would have had
standing had he shown “a realistic threat” that
reoccurrence of the challenged activity would
cause him harm “in the reasonably near future.”

Id., at 107, n. 7, 108, 103 S.Ct. 1660 (emphasis
added). Precedent nowhere suggests that the
“realistic threat” standard contains identification
requirements more stringent than the word

“realistic” implies. See Blum v. Yaretsky, 457
U.S. 991, 1000, 102 S.Ct. 2777, 73 L.Ed.2d 534
(1982).
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How could the Court impose a stricter criterion?
Would courts deny standing to a holder of a future
interest in property who complains that a life
tenant’s waste of the land will almost inevitably
hurt the value of his interest—though he will have
no personal interest for several years into the
future? *506 Would courts deny standing to a
landowner who complains that a neighbor’s
upstream dam constitutes a nuisance—even if the
harm to his downstream property (while bound to
occur) will not occur for several years? Would
courts deny standing to an injured person seeking a
protection order from future realistic (but
nongeographically specific) threats of further
attacks?

To the contrary, a threat of future harm may be
realistic even where the plaintiff cannot specify
precise times, dates, and GPS coordinates. Thus,
we recently held that Massachusetts has standing to
complain of a procedural failing, namely, the
Environmental = Protection Agency’s failure
properly to determine whether to restrict carbon
dioxide emissions, even though that failing would
create Massachusetts-based harm which (though
likely to occur) might not occur for several

decades. EPA, 549 U.S., at 522-523, 127 S.Ct.
1438.

The Forest Service admits that it intends to conduct
thousands of further salvage-timber sales and other
projects exempted under the challenged regulations
“in the reasonably near future.” See Defendants’
Motion to Clarify and Amend Judgment in No.
CIV-F-03-6386-JKS-DLB (ED Cal.), pp. 13-14.
How then can the Court deny that the plaintiffs
have shown a “realistic” threat that the Forest
Service will continue to authorize (without the
procedures claimed necessary) salvage-timber
sales, and other Forest Service projects, that
adversely affect the recreational, esthetic, and
environmental interests of the plaintiffs’ members?

Consider: Respondents allege, and the Government
has conceded, that the Forest Service took
wrongful actions (such as selling salvage timber)
“thousands” of times in the two years prior to suit.
Id., at 6; see also id., Exh. 2, Decl. of Gloria
Manning, Associate Deputy Chief for National
Forest System 9 6, p. 3 (identifying 3,377
“proposed decisions,” “[a]s of July 1, 2005,” that
would be excluded from notice, comment, and
appeal procedures). The Complaint alleges, and no

one denies, that the organizations, the Sierra Club
for *507 example, have hundreds of thousands of
members who use forests regularly across the
Nation for recreational, scientific, esthetic, and
environmental purposes. Complaint 11 8-12, App.
31-34. The Complaint further alleges, and no one
denies, that these organizations (and their
members), believing that actions such as
salvage-timber sales harm those interests, regularly
oppose salvage-timber sales (and similar actions)
in proceedings before the agency. Ibid. And the
Complaint alleges, and no **1157 one denies, that
the organizations intend to continue to express their
opposition to such actions in those proceedings in
the future. Ibid.

Consider further: The affidavit of a member of
Sequoia ForestKeeper, Ara Marderosian, attached
to the Complaint, specifies that Marderosian had
visited the Burnt Ridge Project site in the past and
intended to return. The majority concedes that this
is sufficient to show that Marderosian had standing
to challenge the Burnt Ridge Project. The majority
must therefore agree that “at least one identified
member ha[s] suffered ... harm.” Ante, at 1151.
Why then does it find insufficient the affidavit, also
attached to the Complaint, of Jim Bensman, a
member of Heartwood, Inc.? That affidavit states,
among other things, that Bensman has visited 70
national forests, that he has visited some of those
forests “hundreds of times,” that he has often
visited the Allegheny National Forest in the past,
that he has “probably commented on a thousand”
Forest Service projects including salvage-timber
sale proposals, that he intends to continue to
comment on similar Forest Service proposals, and
that the Forest Service plans in the future to
conduct salvage-timber sales on 20 parcels in the
Allegheny National Forest—one of the forests he
has visited in the past. 1 6, 13, App. E to Pet. for
Cert. 68a, 69a, 71a.

The Bensman affidavit does not say which
particular sites will be affected by future Forest
Service projects, but the Service itself has
conceded that it will conduct thousands of
exempted projects in the future. Why is more
specificity *508 needed to show a “realistic” threat
that a project will impact land Bensman uses? To
know, virtually for certain, that snow will fall in
New England this winter is not to know the name
of each particular town where it is bound to arrive.
The law of standing does not require the latter kind

of specificity. How could it? And Sierra Club
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v. Morton, 405 U.S. 727, 92 S.Ct. 1361, 31 L.Ed.2d
636, on which the majority so heavily relies,
involved plaintiffs who challenged (true, a
“massive”) development, but only on a single
previously determined site, about 80 acres in size,
in a portion of the forest with a “limited ... number

of visitors.” Id.,, at 728, 92 S.Ct. 1361. The
Court’s unwillingness to infer harm to the Sierra
Club’s members there does not demand a similar
unwillingness here, where the challenge is to
procedures affecting “thousands” of sites,
involving hundreds of times as much acreage,
where the precise location of each may not yet be
known. In Sierra Club v. Morton, it may have been
unreasonable simply to assume that members
would suffer an “injury in fact.” But here, given the
very different factual circumstances, it is
unreasonable to believe they would not.

Whatever doubt may remain is settled by the
affidavits the plaintiffs submitted after the Burnt
Ridge dispute was settled (while the other claims in
the Complaint remained alive). The majority says it
will not consider those affidavits because they were
submitted “[a]fter the District Court had entered
judgment.” Ante, at 1150, n. But the plaintiffs
submitted the affidavits after judgment (in
opposition to the Government’s motion for a stay)
because the Burnt Ridge dispute on which they had
relied to show standing at the outset of suit had by
that point been settled. No longer wishing to rely
solely on evidence of their members’ interest in
that particular project, the plaintiff organizations
submitted several other affidavits. Why describe
this perfectly sensible response to the settlement of
some of the Complaint’s claims as a “retroactiv[e]”
attempt to “me[e]t the challenge to their standing at
the time of judgment™? Ibid. *509 In fact, the
Government did not challenge standing until that
**1158 point, so of course respondents (who all
agree had standing at the outset) did not respond
with affidavits until later—when their standing was
challenged. This can hardly be characterized as an
attempt to “resurrect and alter the outcome” in the
case. Ante, at 1153. Regardless, the Constitution
does not bar the filing of further affidavits, nor
does any statute. The Federal Rules of Civil
Procedure contain no such bar. Indeed, those Rules
provide a judge with liberal discretion to permit a
plaintiff to amend a complaint—even after one
dispute (of several) is settled. So why would they
not permit the filing of affidavits—at least with the
judge’s permission? See Fed. Rule Civ. Proc. 15(d)
(West 2008 rev. ed.) (“The court may permit

supplementation even though the original pleading
is defective in stating a claim or defense”).

The affidavits in question describe a number of
then-pending Forest Service projects, all excluded
from notice, comment, and appeal under the Forest
Service regulations and all scheduled to take place
on parcels that the plaintiff organizations’ members
use. Erik Ryberg, for example, a member of the
Center for Biological Diversity, described in his
affidavit a proposed logging project scheduled for
the Payette National Forest—an area with which he
is “personally familiar.” q 6, App. 90. A second
affidavit filed by Jim Bensman described a
salvage-timber sale scheduled for the Hoosier
National Forest—an area Bensman had visited
“multiple times” and to which he planned to return
in the coming weeks—and one planned for the
Daniel Boone National Forest—also used by
Bensman—which would “impact [Heartwood’s]
members[’] use of the areas.” Y 8-9, id., at 85-86.
The affidavits also describe, among other things,
the frequency with which the organizations’
members routinely file administrative appeals of
salvage-timber sales and identify a number of
proposed and pending projects that certain Sierra
Club members wished to appeal. See Decl. of Rene
Voss *510 | 3, id., at 94 (describing a proposed
logging and prescribed burn planned for the
Gallatin National Forest); Decl. of Craig Thomas
11 3, 13, id., at 95, 98 (describing Thomas’ “use”
and “enjoy[ment]” of the “Sierra Nevada national
forests for recreational, aesthetic, scientific and
professional pursuits,” and attesting to “eighteen
separate logging projects,” all categorically
excluded, proposed for one such forest tract).

These allegations and affidavits more than
adequately show a “realistic threat” of injury to
plaintiffs brought about by reoccurrence of the
challenged conduct—conduct that the Forest
Service thinks lawful and admits will reoccur.
Many years ago the Ninth Circuit warned that a
court should not “be blind to what must be
necessarily known to every intelligent person.”

- In re Wo Lee, 26 F. 471, 475 (1886). Applying
that standard, | would find standing here.
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I recognize that the Government raises other claims
and bases upon which to deny standing or to hold
that the case is not ripe for adjudication. | believe
that these arguments are without merit. But
because the majority does not discuss them here, |
shall not do so either.

With respect, | dissent.

Footnotes

*

All Citations

555 U.S. 488, 129 S.Ct. 1142, 173 L.Ed.2d 1, 67
ERC 1961, 77 USLW 4146, 72 Fed.R.Serv.3d
1183, 09 Cal. Daily Op. Serv. 2568, 2009 Daily
Journal D.A.R. 3035, 21 Fla. L. Weekly Fed. S 670

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for

the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.

282,50 L.Ed. 499.

After the District Court had entered judgment, and after the Government had filed its notice of appeal,

respondents submitted additional affidavits to the District Court. We do not consider these. If respondents had not
met the challenge to their standing at the time of judgment, they could not remedy the defect retroactively.
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KeyCite Yellow Flag - Negative Treatment
Not Followed as Dicta U.S. ex rel. Riley v. St. Luke’s Episcopal
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112 S.Ct. 2130
Supreme Court of the United States

Manuel LUJAN, Jr., Secretary of the
Interior, Petitioner
V.
DEFENDERS OF WILDLIFE, et al.

No. 90-1424.

|
Argued Dec. 3, 1991.
|

Decided June 12, 1992.

Synopsis

Environmental groups brought action challenging
regulation of the Secretary of the Interior which
required other agencies to confer with him under
the Endangered Species Act only with respect to
federally funded projects in the United States and
on the high seas. The United States District Court
for the District of Minnesota, Donald D. Alsop,
Chief Judge, dismissed for lack of standing,

-658 F.Supp. 43. The Court of Appeals for the

Eighth Circuit reversed, 851 F.2d 1035. The
District Court entered judgment in favor of

environmental groups, -707 F.Supp. 1082, and

the Court of Appeals affirmed, 911 F.2d 117.
On certiorari, the Supreme Court, Justice Scalia,
held that: (1) plaintiffs did not assert sufficiently
imminent injury to have standing, and (2)
plaintiffs’ claimed injury was not redressable.

Reversed and remanded.
Justice Kennedy filed an opinion concurring in part
and concurring in the judgment in which Justice

Souter joined.

Justice Stevens filed an opinion concurring in the
judgment.

Justice Blackmun dissented and filed an opinion in
which Justice O’Connor joined.
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92Constitutional Law
92XXSeparation of Powers
92XX(A)In General
92k23301n general
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Constitution’s central mechanism of
separation of powers depends largely
upon common understanding of what
activities are appropriate to legislatures,
to executives, and to courts. U.S.C.A.
Const. Art. 1, 8 1; Art. 2, 8 1, cl. 1; Art. 3,
§ 1 et seq.
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170AFederal Civil Procedure
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170Al1(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest
(Formerly 170Ak103.1)

Though some of its elements express
merely prudential considerations that are
part of judicial self-government, core
component of standing is an essential and
unchanging part of the
case-or-controversy  requirement  of
Article 11l U.S.C.A. Const. Art. 3, 8§ 1 et
seq.
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...
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Federal Civil Procedure&=Causation;
redressability

Federal Civil Procedureé=Rights of
third parties or public

170AFederal Civil Procedure
170AllParties

170Al1(A)In General [5]
170Ak103.1Standing in General
170Ak103.2In general; injury or interest
170AFederal Civil Procedure
170AllParties

170Al1(A)In General

170Ak103.1Standing in General
170Ak103.3Causation; redressability
170AFederal Civil Procedure
170AllParties

170Al1(A)In General

170Ak103.1Standing in General
170Ak103.4Rights of third parties or public

Irreducible constitutional minimum of
standing requires that plaintiff have
suffered an injury in fact, which is an
invasion of a legally protected interest
which is concrete and particularized and
actual or imminent rather than conjectural
or hypothetical; that there be a causal [6]
connection between the injury and
conduct complained of so that the injury
is fairly traceable to the challenged action
of the defendant and not the result of the
independent action of some third party
who is not before the court; and that it be
likely, as opposed to merely speculative,
that injury will be redressed by a
favorable decision.
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Federal Civil Procedure@=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest

In order for injury to be “particularized,”
it must affect the plaintiff in a personal

and individual way.
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Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AlIParties

170AlI(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest
(Formerly 170Bk247)

Party invoking federal jurisdiction bears
the burden of establishing elements of
standing.
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Federal Civil Procedureé=In general;
injury or interest
Federal Civil Procedure@=Pleading

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest
170AFederal Civil Procedure
170AlIParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.5Pleading

Elements of standing are not merely
pleading requirements but, rather, are an
indispensable part of the plaintiff’s case,
and each element must be supported in
the same way as any other matter on
which the plaintiff bears the burden of
proof, with the manner and degree of
evidence required at successive stages of
litigation.
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

[7]

(8]

Federal Civil Procedureé=In general;
injury or interest

Federal Civil Procedureé=Burden of
proof

170AFederal Civil Procedure
170AlIParties [
170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest
170AFederal Civil Procedure
170AXVI1Judgment
170AXVII(C)Summary Judgment
170AXVII(C)3Proceedings
170Ak2542Evidence

170Ak2544Burden of proof

At the pleading stage, general factual

allegations of injury resulting from
defendant’s conduct may suffice to
establish  standing; in response to

summary judgment motion, plaintiff can
no longer rest on mere allegations but
must set forth by affidavit or other
evidence the specific facts which will be
taken as true for purposes of summary
judgment; at the final stage, those facts, if
controverted, must be  supported
adequately by the evidence adduced at
trial. Fed.Rules Civ.Proc.Rule 56(e), 28
US.CA.

[10]

3461 Cases that cite this headnote

Federal Civil Procedure@=Causation;
redressability

170AFederal Civil Procedure
170AllIParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.3Causation; redressability

When plaintiff’s asserted injury arises
from the government’s allegedly unlawful
regulation or lack of regulation of
someone else, causation and
redressability required for standing hinge
on response of the regulated or regulable
third party to the government action or
inaction and on the response of others as

well.

1425 Cases that cite this headnote

Environmental Lawé=Cognizable
interests and injuries, in general

149EEnvironmental Law

149EXII1Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing

149Ek651Cognizable interests and injuries, in
general

(Formerly 187k3.5, 187k31/2)

Desire to use or observe animal species,
even for purely aesthetic purposes, is a
cognizable interest for standing purposes.

176 Cases that cite this headnote

Federal Civil Procedureé=Burden of
proof

170AFederal Civil Procedure
170AXVI1Judgment
170AXVII(C)Summary Judgment
170AXVI1(C)3Proceedings
170Ak2542Evidence
170Ak2544Burden of proof

To survive summary judgment motion for
dismissal of suit under Endangered
Species Act for lack of standing,
environmental groups had to submit
affidavits or other evidence showing,
through specific facts, not only that listed
species were in fact being threatened by
funded activities abroad but, also that one
or more of the groups’ members would
thereby be directly affected, apart from
their special interest in the subject.
Endangered Species Act of 1973, § 11(g),

as amended, 16 U.S.C.A. § 1540(q).
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)
112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

[11]

[12]

Environmental Lawé=Organizations,
associations, and other groups

149EEnvironmental Law
149EXII1Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing
149Ek6520rganizations, associations, and
other groups

(Formerly 187k3.5, 187k31/2)

Affidavits in  which members of
organizations stated that they had
previously traveled to places in the world
where projects being funded by the
Agency for International Development
(AID) were taking place and that they
hoped to be able to return and observe
endangered species in those locations did
not show that damage to species from the
projects would produce imminent injury
to them, and organizations thus did not
have standing to challenge regulation of
the Secretary of the Interior requiring that
other agencies consult under the
Endangered Species Act only with
respect to actions in the United States or
on the high seas. Endangered Species Act

of 1973, § 7(a)(2), as amended, 16
U.S.C.A. § 1536(a)(2).

109 Cases that cite this headnote

Federal Civil Procedureé=In general,
injury or interest

170AFederal Civil Procedure
170AllParties

170AlI(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

Imminence of injury is demanded for
standing even when the alleged harm
does not depend upon affirmative actions
of third parties which are beyond the
plaintiff’s control.

767 Cases that cite this headnote

[13]

[14]

Environmental Lawé=Cognizable
interests and injuries, in general

149EEnvironmental Law

149EXII1Judicial Review or Intervention
149EKk649Persons Entitled to Sue or Seek
Review; Standing

149Ek651Cognizable interests and injuries, in
general

(Formerly 199k25.15(4.1), 199k25.15(4)
Health and Environment)

“Ecosystem nexus,” under which a person
who uses any part of a continuous
ecosystem may be considered adversely
affected by activity, does not provide
basis for standing to challenge the
activity.

65 Cases that cite this headnote

Environmental Lawé=Other particular
parties

149EEnvironmental Law
149EXI11Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing

149Ek6560ther particular parties
(Formerly 187k3.5, 187k31/2)

Persons seeking to challenge regulation
of the Secretary of the Interior which
required other agencies to consult under
the Endangered Species Act only with
respect to federally funded projects in the
United States and on the high seas, and
not in other countries, could not obtain
standing under a “animal nexus”
approach, whereby anyone who has an
interest in studying or seeing the
endangered animals anywhere on the
globe has standing, or under a “vocational
nexus” approach, under which anyone
with a professional interest in the animals
can sue. Endangered Species Act of 1973,

§ 7(a)(2), as amended, 16 US.CA. §
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)
112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

[15]

[16]

1536(2)(2).

62 Cases that cite this headnote

Environmental Lawé=Organizations,
associations, and other groups

149EEnvironmental Law
149EXII1Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing
149Ek6520rganizations, associations, and
other groups

(Formerly 187k3.5, 187k31/2)

Harm allegedly suffered by members of
environmental groups as result of federal
funding of projects in other countries
which might threaten endangered species
could not be redressed in action against
Secretary of the Interior challenging his
regulation which required consultation
under the Endangered Species Act by
other governmental agencies only with
respect to funding of projects in the
United States and on the high seas, and
groups thus lacked standing, as other
agencies denied the authority of the
Secretary to order consultation and would
not be bound by an order and action to
which they were not a party. (Per Justice
Scalia with the Chief Justice and two
Justices concurring and two Justices
concurring in part and in the judgment.)
Endangered Species Act of 1973, §

7(a)(2), as amended, 16 US.CA. §
1536(a)(2).

101 Cases that cite this headnote

Federal Civil Procedureé=Causation;
redressability

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.3Causation; redressability

[17]

Existence  of  federal  jurisdiction
ordinarily depends upon facts as they
exist when the complaint is filed, and
later participation in a suit by those
parties necessary for plaintiffs’ injury to
be redressed will not give plaintiffs
standing when their injury was not
redressable by any of the parties to the
suit at the time that it was filed. (Per
Justice Scalia with the Chief Justice and
two Justices concurring and two Justices
concurring in part and in the judgment.)

2073 Cases that cite this headnote

Environmental Lawé=Other particular
parties

149EEnvironmental Law
149EXI11Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing

149Ek6560ther particular parties
(Formerly 187k3.5, 187k31/2)

Members of environmental groups who
asserted injury due to lack of opportunity
to observe endangered species as a result
of projects in other countries partially
funded by the Agency for International
Development (AID) did not show an
injury which would be redressable as a
result of challenge to regulation of the
Secretary of the Interior which required
AID to consult under the Endangered
Species Act only with respect to projects
in the United States and on the high seas
where AID provided less than 10% of the
funding for project about which plaintiffs
complained and there was nothing to
indicate that the project would be
suspended or do less harm to endangered
species if that funding were eliminated.
(Per Justice Scalia with Chief Justice and
two Justices concurring and two Justices
concurring in part and in judgment.)
Endangered Species Act of 1973, §

7(a)(2), as amended, 16 US.CA. §
1536(a)(2).


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&headnoteId=199210616201420130821004448&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek652/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek652/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149EXIII/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek649/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek652/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&headnoteId=199210616201520130821004448&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.3/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.3/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170AII/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170AII(A)/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.1/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.3/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&headnoteId=199210616201620130821004448&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek656/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek656/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149EXIII/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek649/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek656/View.html?docGuid=I72e88d139c9a11d991d0cc6b54f12d4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040

Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

362 Cases that cite this headnote

[18] Environmental Lawé=Other particular
parties

149EEnvironmental Law
149EXI11Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing

149EK6560ther particular parties
(Formerly 187k3.5, 187k31/2)

Persons challenging regulation of the
Secretary of the Interior requiring other
agencies to consult with him under the
Endangered Species Act only with
respect to funding of projects in the
United States and on the high seas did not
have standing on basis of the
“citizen-suit” provision of  the
Endangered Species Act. Endangered
Species Act of 1973, 88 7(a)(2), 11(g), as

amended, | 16 U.S.C.A. 88 1536(a)(2),
1540(g).

34 Cases that cite this headnote

[19] Federal Civil Procedureé=Rights of
third parties or public

170AFederal Civil Procedure
170AllParties

170Al(A)In General

170Ak103.1Standing in General
170Ak103.4Rights of third parties or public

Plaintiff raising only a generally available
grievance  about government, and
claiming only harm to his and every
citizen’s interest in proper application of
the Constitution and laws, and seeking
relief that no more directly and tangibly
benefits him than it does the public at
large does not state an Article 111 case or
controversy. U.S.C.A. Const. Art. 3,8 1
et seq.

858 Cases that cite this headnote

**2133 Syllabus

Section 7(a)(2) of the Endangered Species Act of
1973 divides responsibilities regarding the
protection of endangered species between
petitioner Secretary of the Interior and the
Secretary of Commerce, and requires each federal
agency to consult with the relevant Secretary to
ensure that any action funded by the agency is not
likely to jeopardize the continued existence or
habitat of any endangered or threatened species.
Both Secretaries initially promulgated a joint
regulation extending § 7(a)(2)’s coverage to
actions taken in foreign nations, but a subsequent
joint rule limited the section’s geographic scope to
the United States and the high seas. Respondents,
wildlife conservation and other environmental
organizations, filed an action in the District Court,
seeking a declaratory judgment that the new
regulation erred as to § 7(a)(2)’s geographic scope
and an injunction requiring the Secretary of the
Interior to promulgate a new rule restoring his
initial interpretation. The Court of Appeals
reversed the District Court’s dismissal of the suit
for lack of standing. Upon remand, on
cross-motions for summary judgment, the District
Court denied the Secretary’s motion, which
renewed his objection to standing, and granted
respondents’ motion, ordering the Secretary to
publish a new rule. The Court of Appeals affirmed.

**2134 Held: The judgment is reversed, and the
case is remanded.

-911 F.2d 117, (CA 8 1990), reversed and
remanded.

Justice SCALIA delivered the opinion of the Court,
except as to Part I1I-B, concluding that
respondents lack standing to seek judicial review of
the rule. Pp. 2135-2140, 2142-2146.

(@ As the parties invoking federal jurisdiction,
respondents bear the burden of showing standing
by establishing, inter alia, that they have suffered
an injury in fact, i.e., a concrete and particularized,
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

actual or imminent invasion of a legally protected
interest. To survive a summary judgment motion,
they must set forth by affidavit or other evidence
specific facts to support their claim. Standing is
particularly difficult to show here, since third
parties, rather than respondents, are the object of
the Government action or inaction to which
respondents object. Pp. 2135-2137.

*556 b) Respondents did not demonstrate that they
suffered an injury in fact. Assuming that they
established that funded activities abroad threaten
certain species, they failed to show that one or
more of their members would thereby be directly
affected apart from the members’ special interest in

the subject. See Sierra Club v. Morton, 405
U.S. 727, 735, 739, 92 S.Ct. 1361, 1366, 1368, 31
L.Ed.2d 636. Affidavits of members claiming an
intent to revisit project sites at some indefinite
future time, at which time they will presumably be
denied the opportunity to observe endangered
animals, do not suffice, for they do not demonstrate
an “imminent” injury. Respondents also mistakenly
rely on a number of other novel standing theories.
Their theory that any person using any part of a
contiguous ecosystem adversely affected by a
funded activity has standing even if the activity is
located far away from the area of their use is

inconsistent with this Court’s opinion in Lujan
v. National Wildlife Federation, 497 U.S. 871, 110
S.Ct. 3177, 111 L.Ed.2d 695. And they state purely
speculative, nonconcrete injuries when they argue
that suit can be brought by anyone with an interest
in studying or seeing endangered animals
anywhere on the globe and anyone with a
professional interest in such animals. Pp.
2137-2140.

(c) The Court of Appeals erred in holding that
respondents had standing on the ground that the
statute’s citizen-suit provision confers on all
persons the right to file suit to challenge the
Secretary’s failure to follow the proper consultative
procedure, notwithstanding their inability to allege
any separate concrete injury flowing from that
failure. This Court has consistently held that a
plaintiff claiming only a generally available
grievance about government, unconnected with a
threatened concrete interest of his own, does not
state an Article 11l case or controversy. See, e.g.,

Fairchild v. Hughes, 258 U.S. 126, 129-130, 42
S.Ct. 274, 275, 66 L.Ed. 499. Vindicating the
public interest is the function of the Congress and
the Chief Executive. To allow that interest to be

converted into an individual right by a statute
denominating it as such and permitting all citizens
to sue, regardless of whether they suffered any
concrete injury, would authorize Congress to
transfer from the President to the courts the Chief
Executive’s most important constitutional duty, to
“take Care that the Laws be faithfully executed,”
Art. 11, § 3. Pp. 2142-2146.

SCALIA, J., announced the judgment of the Court
and delivered the opinion of the Court with respect
to Parts I, I, HII-A, and 1V, in which
REHNQUIST, CJ.,, and WHITE, KENNEDY,
SOUTER, and THOMAS, JJ., joined, and an
opinion with respect to Part IlI-B, in which
REHNQUIST, C.J., and WHITE and THOMAS,
JJ., joined. KENNEDY, J., filed an opinion
concurring in part and concurring in the judgment,
in which SOUTER, J., joined, post, p. 2146.
STEVENS, J., filed an opinion concurring in the
judgment, post, **2135 *557 p. 2147.
BLACKMUN, J., filed a dissenting opinion, in
which O’CONNOR, J., joined, post, p. 2151.
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Opinion

Justice SCALIA delivered the opinion of the Court
with respect to Parts I, II, IlI-A, and IV, and an
opinion with respect to Part 111-B, in which THE
CHIEF JUSTICE, Justice WHITE, and Justice
THOMAS join.

This case involves a challenge to a rule
promulgated by the Secretary of the Interior
interpreting § 7 of the Endangered *558 Species
Act of 1973 (ESA), 87 Stat. 884, 892, as amended,

16 U.S.C. § 1536, in such fashion as to render it
applicable only to actions within the United States
or on the high seas. The preliminary issue, and the
only one we reach, is whether respondents here,
plaintiffs below, have standing to seek judicial
review of the rule.

The ESA, 87 Stat. 884, as amended, 16 U.S.C.
§ 1531 et seq., seeks to protect species of animals
against threats to their continuing existence caused

by man. See generally ' TVA v. Hill, 437 U.S.
153, 98 S.Ct. 2279, 57 L.Ed.2d 117 (1978). The
ESA instructs the Secretary of the Interior to
promulgate by regulation a list of those species

which are either endangered or threatened under
enumerated criteria, and to define the critical

habitat of these species. 16 U.S.C. §§ 1533,

1536. Section 7(a)(2) of the Act then provides,
in pertinent part:

“Each Federal agency shall, in consultation with
and with the assistance of the Secretary [of the
Interior], insure that any action authorized,
funded, or carried out by such agency ... is not
likely to jeopardize the continued existence of
any endangered species or threatened species or
result in the destruction or adverse modification
of habitat of such species which is determined
by the Secretary, after consultation as
appropriate with affected States, to be critical.”

16 U.S.C. § 1536(2)(2).

In 1978, the Fish and Wildlife Service (FWS) and
the National Marine Fisheries Service (NMFS), on
behalf of the Secretary of the Interior and the
Secretary of Commerce respectively, promulgated
a joint regulation stating that the obligations
imposed by § 7(a)(2) extend to actions taken in
foreign nations. 43 Fed.Reg. 874 (1978). The next
year, however, the Interior Department began to
reexamine its position. Letter from Leo Kuliz,
Solicitor, Department of the Interior, to Assistant
Secretary, Fish and Wildlife and Parks, Aug. 8,
1979. A revised joint regulation, reinterpreting
*559 § 7(a)(2) to require consultation only for
actions taken in the United States or on the high
seas, was proposed in 1983, 48 Fed.Reg. 29990,
and promulgated in 1986, 51 Fed.Reg. 19926; 50
CFR 402.01 (1991).

Shortly thereafter, respondents, organizations
dedicated to wildlife conservation and other
environmental causes, filed this action against the
Secretary of the Interior, seeking a declaratory
judgment that the new regulation is in error as to
the geographic scope of § 7(a)(2) and an injunction
requiring the Secretary to promulgate a new
regulation restoring the initial interpretation. The
District Court granted the Secretary’s motion to

dismiss for lack of standing. o Defenders of
Wildlife v. Hodel, 658 F.Supp. 43, 47-48
(Minn.1987). The Court of Appeals for the Eighth

Circuit reversed by a divided vote. Defenders
of Wildlife v. Hodel, 851 F.2d 1035 (1988). On
remand, the Secretary moved for summary
judgment on the standing issue, and respondents
moved for summary judgment on the merits. The
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

District Court denied the Secretary’s motion, on
the ground that the Eighth Circuit had already
determined the standing question in this case; it
granted respondents’ merits motion, and ordered
the Secretary to publish a revised regulation.

- Defenders of Wildlife v. Hodel, 707 F.Supp.
1082 (Minn.1989). The Eighth Circuit affirmed.

- 911 F.2d 117 (1990). We granted certiorari, 500
U.S. 915, 111 S.Ct. 2008, 114 L.Ed.2d 97 (1991).

(11 21 While the Constitution of the United States
divides all power conferred upon **2136 the
Federal Government into “legislative Powers,” Art.
I, 8 1, “[t]he executive Power,” Art. II, § 1, and
“[t]he judicial Power,” Art. Ill, § 1, it does not
attempt to define those terms. To be sure, it limits
the jurisdiction of federal courts to “Cases” and
“Controversies,” but an executive inquiry can bear
the name “case” (the Hoffa case) and a legislative
dispute can bear the name “controversy” (the
Smoot-Hawley controversy). Obviously, then, the
Constitution’s central mechanism of separation of
powers depends *560 largely upon common
understanding of what activities are appropriate to
legislatures, to executives, and to courts. In The
Federalist No. 48, Madison expressed the view that
“[i]t is not infrequently a question of real nicety in
legislative bodies whether the operation of a
particular measure will, or will not, extend beyond
the legislative sphere,” whereas “the executive
power [is] restrained within a narrower compass
and ... more simple in its nature,” and “the
judiciary [is] described by landmarks still less
uncertain.” The Federalist No. 48, p. 256 (Carey
and McClellan eds. 1990). One of those landmarks,
setting apart the “Cases” and “Controversies” that
are of the justiciable sort referred to in Article
I1I—“serv[ing] to identify those disputes which are
appropriately  resolved through the judicial

process,” | Whitmore v. Arkansas, 495 U.S. 149,
155, 110 S.Ct. 1717, 1722, 109 L.Ed.2d 135
(1990)—is the doctrine of standing. Though some
of its elements express merely prudential
considerations that are part of judicial
self-government, the core component of standing is
an essential and unchanging part of the
case-or-controversy requirement of Article I11. See,

e.g. -Allen v. Wright, 468 U.S. 737, 751, 104
S.Ct. 3315, 3324, 82 L.Ed.2d 556 (1984).

(31 41 Qver the years, our cases have established that
the irreducible constitutional minimum of standing
contains three elements. First, the plaintiff must
have suffered an “injury in fact”—an invasion of a
legally protected interest which is (a) concrete and

particularized, see id., at 756, 104 S.Ct., at

3327, Warth v. Seldin, 422 U.S. 490, 508, 95
S.Ct. 2197, 2210, 45 L.Ed.2d 343 (1975);

Sierra Club v. Morton, 405 U.S. 727, 740-741,
n. 16, 92 S.Ct. 1361, 1368-1369, n. 16, 31 L.Ed.2d
636 (1972);* and (b) “actual or imminent, not

‘conjectural’ or ‘hypothetical,” ” Whitmore,
supra, 495 U.S., at 155, 110 S.Ct., at 1723 (quoting

Los Angeles v. Lyons, 461 U.S. 95, 102, 103
S.Ct. 1660, 1665, 75 L.Ed.2d 675 (1983)). Second,
there must be a causal connection between the
injury and the conduct complained of—the injury
has to be “fairly ... trace[able] to the challenged
action of the defendant, and not ... th[e] result [of]
the independent action of some third party not

before the court.” Simon v. Eastern Ky. Welfare
*561 Rights Organization, 426 U.S. 26, 41-42, 96
S.Ct. 1917, 1926, 48 L.Ed.2d 450 (1976). Third, it
must be “likely,” as opposed to merely
“speculative,” that the injury will be “redressed by

a favorable decision.” Id., at 38, 43, 96 S.Ct., at

1924, 1926.

Bl 61 [ The party invoking federal jurisdiction
bears the burden of establishing these elements.

See FW/PBS, Inc. v. Dallas, 493 U.S. 215, 231,
110 S.Ct. 596, 608, 107 L.Ed.2d 603 (1990);

Warth, supra, 422 U.S., at 508, 95 S.Ct., at
2210. Since they are not mere pleading
requirements but rather an indispensable part of the
plaintiff’s case, each element must be supported in
the same way as any other matter on which the
plaintiff bears the burden of proof, i.e., with the
manner and degree of evidence required at the

successive stages of the litigation. See Lujan v.
National Wildlife Federation, 497 U.S. 871,
883-889, 110 S.Ct. 3177, 3185-3189, 111 L.Ed.2d

695 (1990); Gladstone, Realtors v. Village of
Bellwood, 441 U.S. 91, 114-115, and n. 31, 99
S.Ct. 1601, 1614-1615, and n. 31, 60 L.Ed.2d 66

(1979); **2137 Simon, supra, 426 U.S., at 45,
n. 25, 96 S.Ct, at 1927, and n. 25; Warth,
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

supra, 422 U.S,, at 527, and n. 6, 95 S.Ct., at 2219,
and n. 6 (Brennan, J., dissenting). At the pleading
stage, general factual allegations of injury resulting
from the defendant’s conduct may suffice, for on a
motion to dismiss we “presum[e] that general
allegations embrace those specific facts that are

necessary to support the claim.” National
Wildlife Federation, supra, 497 U.S., at 889, 110
S.Ct., at 3189. In response to a summary judgment
motion, however, the plaintiff can no longer rest on
such “mere allegations,” but must “set forth” by
affidavit or other evidence “specific facts,”
Fed.Rule Civ.Proc. 56(e), which for purposes of
the summary judgment motion will be taken to be
true. And at the final stage, those facts (if
controverted) must be “supported adequately by

the evidence adduced at trial.” Gladstone,
supra, 441 U.S., at 115, n. 31, 99 S.Ct,, at 1616, n.
31.

1 When the suit is one challenging the legality of
government action or inaction, the nature and
extent of facts that must be averred (at the
summary judgment stage) or proved (at the trial
stage) in order to establish standing depends
considerably upon whether the plaintiff is himself
an object of the action (or forgone action) at issue.
If he is, there is ordinarily little question that the
action or inaction has *562 caused him injury, and
that a judgment preventing or requiring the action
will redress it. When, however, as in this case, a
plaintiff’s asserted injury arises from the
government’s allegedly unlawful regulation (or
lack of regulation) of someone else, much more is
needed. In that circumstance, causation and
redressability ordinarily hinge on the response of
the regulated (or regulable) third party to the
government action or inaction—and perhaps on the
response of others as well. The existence of one or
more of the essential elements of standing
“depends on the unfettered choices made by
independent actors not before the courts and whose
exercise of broad and legitimate discretion the
courts cannot presume either to control or to

predict,” ASARCO Inc. v. Kadish, 490 U.S.
605, 615, 109 S.Ct. 2037, 2044, 104 L.Ed.2d 696
(1989) (opinion of KENNEDY, J.); see also

Simon, supra, 426 U.S., at 41-42, 96 S.Ct., at
1925, 1926; and it becomes the burden of the
plaintiff to adduce facts showing that those choices
have been or will be made in such manner as to
produce causation and permit redressability of

injury. E.g., Warth, supra, 422 U.S., at 505, 95

S.Ct., at 2208. Thus, when the plaintiff is not
himself the object of the government action or
inaction he challenges, standing is not precluded,
but it is ordinarily “substantially more difficult” to

establish. ™ Allen, supra, 468 U.S., at 758, 104
S.Ct.,, at 3328; Simon, supra, 426 U.S., at

44-45, 96 S.Ct., at 1927, Warth, supra, 422
U.S., at 505, 95 S.Ct., at 2208.

We think the Court of Appeals failed to apply the
foregoing principles in denying the Secretary’s
motion for summary judgment. Respondents had
not made the requisite demonstration of (at least)
injury and redressability.

A

191 [0 Respondents’ claim to injury is that the lack
of consultation with respect to certain funded
activities abroad “increas[es] the rate of extinction
of endangered and threatened species.” Complaint
71 5, App. 13. Of course, the desire to use or
observe an animal species, even for purely esthetic
purposes, is undeniably a cognizable interest for

purpose of *563 standing. See, e.g., Sierra
Club v. Morton, 405 U.S., at 734, 92 S.Ct., at 1366.
“But the ‘injury in fact’ test requires more than an
injury to a cognizable interest. It requires that the
party seeking review be himself among the

injured.” Id., at 734-735, 92 S.Ct., at 1366. To
survive the Secretary’s summary judgment motion,
respondents had to submit affidavits or other
evidence showing, through specific facts, not only
that listed species were in fact being threatened by
**2138 funded activities abroad, but also that one
or more of respondents’ members would thereby be
“directly” affected apart from their “ ‘special

interest’ in th[e] subject.” Id., at 735, 739, 92

S.Ct., at 1366, 1368. See generally Hunt v.
Washington State Apple Advertising Comm’n, 432
U.S. 333, 343, 97 S.Ct. 2434, 2441, 53 L.Ed.2d
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383 (1977).

(111 21 With respect to this aspect of the case, the
Court of Appeals focused on the affidavits of two
Defenders” members—Joyce Kelly and Amy
Skilbred. Ms. Kelly stated that she traveled to
Egypt in 1986 and “observed the traditional habitat
of the endangered nile crocodile there and intend][s]
to do so again, and hope[s] to observe the crocodile
directly,” and that she “will suffer harm in fact as
the result of [the] American ... role ... in overseeing
the rehabilitation of the Aswan High Dam on the
Nile ... and [in] develop [ing] ... Egypt’s ... Master
Water Plan.” App. 101. Ms. Skilbred averred that
she traveled to Sri Lanka in 1981 and “observed
th[e] habitat” of “endangered species such as the
Asian elephant and the leopard” at what is now the
site of the Mahaweli project funded by the Agency
for International Development (AID), although she
“was unable to see any of the endangered species”;
“this development project,” she continued, “will
seriously reduce endangered, threatened, and
endemic species habitat including areas that |
visited ... [, which] may severely shorten the future
of these species”; that threat, she concluded,
harmed her because she “intend[s] to return to Sri
Lanka in the future and hope[s] to be more
fortunate in spotting at least the endangered
elephant and leopard.” Id., at 145-146. When Ms.
Skilbred was asked *564 at a subsequent
deposition if and when she had any plans to return
to Sri Lanka, she reiterated that “I intend to go
back to Sri Lanka,” but confessed that she had no
current plans: “I don’t know [when]. There is a
civil war going on right now. I don’t know. Not
next year, [ will say. In the future.” 1d., at 318.

We shall assume for the sake of argument that
these affidavits contain facts showing that certain
agency-funded projects threaten listed
species—though that is questionable. They plainly
contain no facts, however, showing how damage to
the species will produce “imminent” injury to
Mses. Kelly and Skilbred. That the women “had
visited” the areas of the projects before the projects
commenced proves nothing. As we have said in a
related context, “ ‘Past exposure to illegal conduct
does not in itself show a present case or
controversy regarding injunctive relief .. if
unaccompanied by any continuing, present adverse

effects.” ” Lyons, 461 U.S,, at 102, 103 S.Ct., at

1665 (quoting O’Shea v. Littleton, 414 U.S.
488, 495-496, 94 S.Ct. 669, 676, 38 L.Ed.2d 674
(1974)). And the affiants’ profession of an

“inten[t]” to return to the places they had visited
before—where they will presumably, this time, be
deprived of the opportunity to observe animals of
the endangered species—is simply not enough.
Such “some day” intentions—without any
description of concrete plans, or indeed even any
specification of when the some day will be—do not
support a finding of the “actual or imminent”
injury that our cases require. See supra, at 2136.

**2139 1181 *565 Besides relying upon the Kelly
and Skilbred affidavits, respondents propose a
series of novel standing theories. The first,
inelegantly styled “ecosystem nexus,” proposes
that any person who uses any part of a “contiguous
ecosystem” adversely affected by a funded activity
has standing even if the activity is located a great
distance away. This approach, as the Court of
Appeals correctly observed, is inconsistent with

our opinion in National Wildlife Federation,
which held that a plaintiff claiming injury from
environmental damage *566 must use the area
affected by the challenged activity and not an area

roughly “in the vicinity” of it. 497 U.S., at
887-889, 110 S.Ct., at 3188-3189; see also

Sierra Club, 405 U.S., at 735, 92 S.Ct., at 1366.
It makes no difference that the general-purpose
section of the ESA states that the Act was intended
in part “to provide a means whereby the
ecosystems upon which endangered species and
threatened species depend may be conserved,”

16 U.S.C. § 1531(b). To say that the Act
protects ecosystems is not to say that the Act
creates (if it were possible) rights of action in
persons who have not been injured in fact, that is,
persons who use portions of an ecosystem not
perceptibly affected by the unlawful action in
question.

1141 Respondents’ other theories are called, alas, the
“animal nexus” approach, whereby anyone who
has an interest in studying or seeing the endangered
animals anywhere on the globe has standing; and
the “vocational nexus” approach, under which
anyone with a professional interest in such animals
can sue. Under these theories, anyone who goes to
see Asian elephants in the Bronx Zoo, and anyone
who is a keeper of Asian elephants in the Bronx
Zoo, has standing to sue because the Director of
the Agency for International Development (AID)
did not consult with the Secretary regarding the
AID-funded project in Sri Lanka. This is beyond
all reason. Standing is not “an ingenious academic
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exercise in the conceivable,” United States v.
Students  Challenging  Regulatory  Agency
Procedures (SCRAP), 412 U.S. 669, 688, 93 S.Ct.
2405, 2416, 37 L.Ed.2d 254 (1973), but as we have
said requires, at the summary judgment stage, a
factual showing of perceptible harm. It is clear that
the person who observes or works with a particular
animal threatened by a federal decision is facing
perceptible harm, since the very subject of his
interest will no longer exist. It is even
plausible—though it goes to the outermost limit of
plausibility—to think that a person who observes
or works with animals **2140 of a particular
species in the very area of the world where that
species is threatened by a federal decision is facing
such harm, since some animals that *567 might
have been the subject of his interest will no longer

exist, see Japan Whaling Assn. v. American
Cetacean Society, 478 U.S. 221, 231, n. 4, 106
S.Ct. 2860, 2866, n. 4, 92 L.Ed.2d 166 (1986). It
goes beyond the limit, however, and into pure
speculation and fantasy, to say that anyone who
observes or works with an endangered species,
anywhere in the world, is appreciably harmed by a
single project affecting some portion of that species
with which he has no more specific connection.?

*568 B

Besides failing to show injury, respondents failed
to demonstrate redressability. Instead of attacking
the separate decisions to fund particular projects
allegedly causing them harm, respondents chose to
challenge a more generalized level of Government
action (rules regarding consultation), the
invalidation of which would affect all overseas
projects. This programmatic approach has obvious
practical advantages, but also obvious difficulties
insofar as proof of causation or redressability is
concerned. As we have said in another context,
“suits challenging, not specifically identifiable
Government violations of law, but the particular
programs agencies establish to carry out their legal
obligations ... [are], even when premised on
allegations of several instances of violations of
law, ... rarely if ever appropriate for federal-court

adjudication.” " Allen, 468 U.S., at 759760, 104

S.Ct., at 3329.

(1 The most obvious problem in the present case is
redressability. Since the agencies funding the
projects were not parties to the case, the District
Court could accord relief only against the
Secretary: He could be ordered to revise his
regulation to require consultation for foreign
projects. But this would not remedy respondents’
alleged injury unless the funding agencies were
bound by the Secretary’s regulation, which is very
much an open question. Whereas in other contexts
the ESA is quite explicit as to the Secretary’s

controlling authority, see, e.g., 16 US.C. §
1533(a)(1) ( “The Secretary shall” promulgate
regulations determining endangered species); §
1535(d)(1) **2141 (“The Secretary is authorized to
provide financial assistance to any State”), with
respect to consultation the initiative, and hence
arguably the initial responsibility for determining
statutory necessity, lies with *569 the agencies, see

§ 1536(a)(2) (“Each Federal agency shall, in
consultation with and with the assistance of the
Secretary, insure that any” funded action is not
likely to jeopardize endangered or threatened
species) (emphasis added). When the Secretary
promulgated the regulation at issue here, he
thought it was binding on the agencies, see 51
Fed.Reg. 19928 (1986). The Solicitor General,
however, has repudiated that position here, and the
agencies themselves apparently deny the
Secretary’s authority. (During the period when the
Secretary took the view that § 7(a)(2) did apply
abroad, AID and FWS engaged in a running
controversy over whether consultation was
required with respect to the Mahaweli project, AID
insisting that consultation applied only to domestic
actions.)

(161 Respondents assert that this legal uncertainty
did not affect redressability (and hence standing)
because the District Court itself could resolve the
issue of the Secretary’s authority as a necessary
part of its standing inquiry. Assuming that it is
appropriate to resolve an issue of law such as this
in connection with a threshold standing inquiry,
resolution by the District Court would not have
remedied respondents’ alleged injury anyway,
because it would not have been binding upon the
agencies. They were not parties to the suit, and
there is no reason they should be obliged to honor
an incidental legal determination the suit
produced.* The *570 Court of Appeals tried to
finesse this problem by simply proclaiming that
“[w]e are satisfied that an injunction requiring the
Secretary to publish [respondents’ desired]
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

regulatio[n] would result in consultation.”

Defenders of Wildlife, 851 F.2d, at 1042,
1043-1044. We do not know what would justify
that confidence, particularly when the Justice
Department (presumably after consultation with the
agencies) has taken the **2142 position that the
regulation is not binding.> The *571 short of the
matter is that redress of the only injury in fact
respondents complain  of requires action
(termination of funding until consultation) by the
individual funding agencies; and any relief the
District Court could have provided in this suit
against the Secretary was not likely to produce that
action.

U7 A further impediment to redressability is the
fact that the agencies generally supply only a
fraction of the funding for a foreign project. AID,
for example, has provided less than 10% of the
funding for the Mahaweli project. Respondents
have produced nothing to indicate that the projects
they have named will either be suspended, or do
less harm to listed species, if that fraction is

eliminated. As in Simon, 426 U.S., at 4344, 96
S.Ct,, at 1926-1927, it is entirely conjectural
whether the nonagency activity that affects
respondents will be altered or affected by the
agency activity they seek to achieve.® There is no
standing.

v

(81 The Court of Appeals found that respondents
had standing for an additional reason: because they
had suffered a “procedural injury.” The so-called
“citizen-suit” provision of the ESA provides, in
pertinent part, that “any person may commence
*572 a civil suit on his own behalf (A) to enjoin
any person, including the United States and any
other governmental instrumentality or agency ...
who is alleged to be in violation of any provision

of this chapter.” 16 U.S.C. § 1540(g). The court
held that, because 8 7(a)(2) requires interagency
consultation, the citizen-suit provision creates a
“procedural righ[t]” to consultation in all
“persons”—s0 that anyone can file suit in federal
court to challenge the Secretary’s (or presumably
any other official’s) failure to follow the assertedly
correct consultative procedure, notwithstanding his

or her inability to allege any discrete injury flowing

from that failure. ™ 911 F.2d, at 121-122. To
understand the remarkable nature of this holding
one must be clear about what it does not rest upon:
This is not a case where plaintiffs are seeking to
enforce a procedural requirement the disregard of
which could impair a separate concrete interest of
theirs (e.g., the procedural requirement for a
hearing prior to denial of their license application,
or the procedural requirement for an environmental
impact statement before a federal facility is
constructed next door to them).” Nor is it simply a
case where concrete injury has been **2143
suffered by many persons, as in mass fraud or mass
tort situations. Nor, finally, is it the *573 unusual
case in which Congress has created a concrete
private interest in the outcome of a suit against a
private party for the government’s benefit, by
providing a cash bounty for the victorious plaintiff.
Rather, the court held that the injury-in-fact
requirement had been satisfied by congressional
conferral upon all persons of an abstract,
self-contained, noninstrumental “right” to have the
Executive observe the procedures required by law.
We reject this view.?

191 We have consistently held that a plaintiff
raising only a generally available grievance about
government—claiming only harm to his and every
citizen’s interest in proper application of the
Constitution and laws, and seeking relief that *574
no more directly and tangibly benefits him than it
does the public at large—does not state an Article
1l case or controversy. For example, in

Fairchild v. Hughes, 258 U.S. 126, 129-130, 42
S.Ct. 274, 275, 66 L.Ed. 499 (1922), we dismissed
a suit challenging the propriety of the process by
which the Nineteenth Amendment was ratified.
Justice Brandeis wrote for the Court:

“[This is] not a case within the meaning of ...
Article Ill.... Plaintiff has [asserted] only the
right, possessed by every citizen, to require that
the Government be administered according to
law and that the public moneys be not wasted.
Obviously this general right does not entitle a
private citizen to institute in the federal courts a

suit....” Ibid.

In Massachusetts v. Mellon, 262 U.S. 447, 43
S.Ct. 597, 67 L.Ed. 1078 (1923), we dismissed for
lack of Article Il standing a taxpayer suit
challenging the propriety of certain federal
expenditures. We said:
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

“The party who invokes the power [of judicial
review] must be able to show not only that the
statute is invalid but that he has sustained or is
immediately in danger of sustaining some direct
injury as the result of its enforcement, and not
merely that he suffers in some indefinite way in
common with people generally.... Here the
parties plaintiff have no such case.... [T]heir
complaint ... is merely that officials of the
executive department of the government are
executing and will execute **2144 an act of
Congress asserted to be unconstitutional; and
this we are asked to prevent. To do so would be
not to decide a judicial controversy, but to
assume a position of authority over the
governmental acts of another and co-equal
department, an authority which plainly we do

not possess.” Id., at 488-489, 43 S.Ct., at

601.

In Ex parte Lévitt, 302 U.S. 633, 58 S.Ct. 1, 82
L.Ed. 493 (1937), we dismissed a suit contending
that Justice Black’s appointment to this Court
violated the Ineligibility Clause, Art. I, 8 6, cl. 2.
*575 “It is an established principle,” we said, “that
to entitle a private individual to invoke the judicial
power to determine the validity of executive or
legislative action he must show that he has
sustained or is immediately in danger of sustaining
a direct injury as the result of that action and it is
not sufficient that he has merely a general interest

common to all members of the public.” 302

U.S., at 634, 58 S.Ct., at 1. See also Doremus V.
Board of Ed. of Hawthorne, 342 U.S. 429,
433-434, 72 S.Ct. 394, 396-397, 96 L.Ed. 475
(1952) (dismissing taxpayer action on the basis of

Mellon).

More recent cases are to the same effect. In

United States v. Richardson, 418 U.S. 166, 94
S.Ct. 2940, 41 L.Ed.2d 678 (1974), we dismissed
for lack of standing a taxpayer suit challenging the
Government’s failure to disclose the expenditures
of the Central Intelligence Agency, in alleged
violation of the constitutional requirement, Art. |, §
9, cl. 7, that “a regular Statement and Account of
the Receipts and Expenditures of all public Money
shall be published from time to time.” We held that
such a suit rested upon an impermissible
“generalized grievance,” and was inconsistent with
“the framework of Article 111” because “the impact
on [plaintiff] is plainly undifferentiated and
‘common to all members of the public.” ”

Richardson, supra, at 171, 176-177, 94 S.Ct., at

2944, 2946. And in Schlesinger v. Reservists
Comm. to Stop the War, 418 U.S. 208, 94 S.Ct.
2925, 41 L.Ed.2d 706 (1974), we dismissed for the
same reasons a citizen-taxpayer suit contending
that it was a violation of the Incompatibility
Clause, Art. I, § 6, cl. 2, for Members of Congress
to hold commissions in the military Reserves. We
said that the challenged action, “standing alone,
would adversely affect only the generalized interest
of all citizens in constitutional governance.... We

reaffirm Levitt in holding that standing to sue
may not be predicated upon an interest of th[is]

kind....” Schlesinger, supra, at 217, 220, 94

S.Ct.,, at 2930, 2932. Since Schlesinger we
have on two occasions held that an injury
amounting only to the alleged violation of a right to
have the Government act in accordance with law
was not judicially cognizable because *576
‘assertion of a right to a particular kind of
Government conduct, which the Government has
violated by acting differently, cannot alone satisfy
the requirements of Art. 111 without draining those

requirements of meaning.” ot Allen, 468 U.S., at

754, 104 S.Ct., at 3326; Valley Forge Christian
College v. Americans United for Separation of
Church and State, Inc., 454 U.S. 464, 483, 102
S.Ct. 752, 764, 70 L.Ed.2d 700 (1982). And only
two Terms ago, we rejected the notion that Article
Il permits a citizen suit to prevent a condemned
criminal’s execution on the basis of “ ‘the public
interest protections of the Eighth Amendment’ ”;
once again, “[t]his allegation raise [d] only the
‘generalized interest of all citizens in constitutional
governance’ ... and [was] an inadequate basis on

which to grant ... standing.” Whitmore, 495

U.S., at 160, 110 S.Ct., at 1725.

To be sure, our generalized-grievance cases have
typically involved Government violation of
procedures assertedly ordained by the Constitution
rather than the Congress. But there is absolutely no
basis for making the Article Il inquiry turn on the
source of the asserted right. Whether the courts
were to act on their own, or at the invitation of
Congress, in ignoring the concrete injury
requirement described in our cases, they would be
discarding a principle fundamental **2145 to the
separate and distinct constitutional role of the Third
Branch—one of the essential elements that
identifies those “Cases” and “Controversies” that
are the business of the courts rather than of the
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political branches. “The province of the court,” as

Chief Justice Marshall said in Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 170, 2 L.Ed. 60
(1803), “is, solely, to decide on the rights of
individuals.” Vindicating the public interest
(including the public interest in Government
observance of the Constitution and laws) is the
function of Congress and the Chief Executive. The
question presented here is whether the public
interest in proper administration of the laws
(specifically, in agencies’ observance of a
particular, statutorily prescribed procedure) can be
converted into an individual right by a statute that
denominates it as such, and *577 that permits all
citizens (or, for that matter, a subclass of citizens
who suffer no distinctive concrete harm) to sue. If
the concrete injury requirement has the
separation-of-powers significance we have always
said, the answer must be obvious: To permit
Congress to convert the undifferentiated public
interest in executive officers’ compliance with the
law into an “individual right” vindicable in the
courts is to permit Congress to transfer from the
President to the courts the Chief Executive’s most
important constitutional duty, to “take Care that the
Laws be faithfully executed,” Art. II, § 3. It would
enable the courts, with the permission of Congress,
“to assume a position of authority over the
governmental acts of another and co-equal

department,” Massachusetts v. Mellon, 262
U.S., at 489, 43 S.Ct., at 601, and to become
‘virtually continuing monitors of the wisdom and

soundness of Executive action.” ” -Allen, supra,
468 U.S., at 760, 104 S.Ct., at 3329 (quoting

Laird v. Tatum, 408 U.S. 1, 15, 92 S.Ct. 2318,
2326, 33 L.Ed.2d 154 (1972)). We have always
rejected that vision of our role:

“When Congress passes an Act empowering
administrative ~ agencies to carry on
governmental activities, the power of those
agencies is circumscribed by the authority
granted. This permits the courts to participate in
law enforcement entrusted to administrative
bodies only to the extent necessary to protect
justiciable individual rights against
administrative action fairly beyond the granted
powers.... This is very far from assuming that the
courts are charged more than administrators or
legislators with the protection of the rights of the
people. Congress and the Executive supervise
the acts of administrative agents.... But under
Article I1l, Congress established courts to

adjudicate cases and controversies as to claims
of infringement of individual rights whether by
unlawful action of private persons or by the
exertion of unauthorized administrative power.”

Stark v. Wickard, 321 U.S. 288, 309-310, 64
S.Ct. 559, 571, 88 L.Ed. 733 (1944) (footnote
omitted).

*578 “Individual rights,” within the meaning of
this passage, do not mean public rights that have
been legislatively pronounced to belong to each
individual who forms part of the public. See also

Sierra Club, 405 U.S., at 740-741, n. 16, 92
S.Ct., at 1369, n. 16.

Nothing in this contradicts the principle that “[t]he
.. injury required by Art. 1ll may exist solely by
virtue of ‘statutes creating legal rights, the invasion

of which creates standing.” ” Warth, 422 U.S,,

at 500, 95 S.Ct., at 2206 (quoting LindaR. S. v.
Richard D., 410 U.S. 614, 617, n. 3, 93 S.Ct. 1146,
1148, n. 3, 35 L.Ed.2d 536 (1973)). Both of the

cases used by ' Linda R. S. as an illustration of
that principle involved Congress’ elevating to the
status of legally cognizable injuries concrete, de
facto injuries that were previously inadequate in
law (namely, injury to an individual’s personal
interest in living in a racially integrated

community, see Trafficante v. Metropolitan
Life Ins. Co., 409 U.S. 205, 208-212, 93 S.Ct. 364,
366-368, 34 L.Ed.2d 415 (1972), and injury to a
company’s interest in marketing its product free

from competition, see Hardin v. Kentucky
Utilities Co., 390 U.S. 1, 6, 88 S.Ct. 651, 654, 19

L.Ed.2d 787 (1968)). As we said in Sierra
Club, “[Statutory] broadening [of] the categories of
injury that may be alleged in support **2146 of
standing is a different matter from abandoning the
requirement that the party seeking review must

himself have suffered an injury.” 405 U.S,, at
738, 92 S.Ct., at 1368. Whether or not the principle

set forth in Warth can be extended beyond that
distinction, it is clear that in suits against the
Government, at least, the concrete injury
requirement must remain.

* * %

We hold that respondents lack standing to bring
this action and that the Court of Appeals erred in
denying the summary judgment motion filed by the
United States. The opinion of the Court of Appeals
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is hereby reversed, and the cause is remanded for
proceedings consistent with this opinion.

It is so ordered.

*579 Justice  KENNEDY, with whom Justice
SOUTER joins, concurring in part and concurring
in the judgment.

Although | agree with the essential parts of the
Court’s analysis, I write separately to make several
observations.

| agree with the Court’s conclusion in Part III-A
that, on the record before us, respondents have
failed to demonstrate that they themselves are

“among the injured.” Sierra Club v. Morton,
405 U.S. 727, 735, 92 S.Ct. 1361, 1366, 31
L.Ed.2d 636 (1972). This component of the
standing inquiry is not satisfied unless

“Ip]laintiffs ... demonstrate a ‘personal stake in
the outcome.’ ... Abstract injury is not enough.
The plaintiff must show that he ‘has sustained or
is immediately in danger of sustaining some
direct injury’ as the result of the challenged
official conduct and the injury or threat of injury
must be both ‘real and immediate,” not

‘conjectural’ or ‘hypothetical.” ” Los Angeles
v. Lyons, 461 U.S. 95, 101-102, 103 S.Ct. 1660,
1665, 75 L.Ed.2d 675 (1983) (citations omitted).

While it may seem trivial to require that Mses.
Kelly and Skilbred acquire airline tickets to the
project sites or announce a date certain upon which
they will return, see ante, at 2138, this is not a case
where it is reasonable to assume that the affiants
will be using the sites on a regular basis, see

Sierra Club v. Morton, supra, 405 U.S., at 735,
n. 8, 92 S.Ct., at 1366, n. 8, nor do the affiants
claim to have visited the sites since the projects
commenced. With respect to the Court’s discussion
of respondents’ ‘“ecosystem nexus,” ‘“‘animal
nexus,” and “vocational nexus” theories, ante, at
2139-2140, I agree that on this record respondents’
showing is insufficient to establish standing on any
of these bases. I am not willing to foreclose the
possibility, however, that in  different
circumstances a nexus theory similar to those
proffered here might support a claim to standing.

See Japan Whaling Assn. v. American

Cetacean Society, 478 U.S. 221, 231, n. 4, 106
S.Ct. 2860, 2866, n. 4, 92 L.Ed.2d 166 (1986)
(“[R]espondents ... undoubtedly have alleged a
sufficient ‘injury in fact’ in that *580 the whale
watching and studying of their members will be
adversely  affected by continued whale
harvesting”).

In light of the conclusion that respondents have not
demonstrated a concrete injury here sufficient to
support standing under our precedents, | would not
reach the issue of redressability that is discussed by
the plurality in Part I11-B.

I also join Part IV of the Court’s opinion with the
following observations. As Government programs
and policies become more complex and
farreaching, we must be sensitive to the articulation
of new rights of action that do not have clear
analogs in our common-law tradition. Modern
litigation has progressed far from the paradigm of
Marbury suing Madison to get his commission,

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 2
L.Ed. 60 (1803), or Ogden seeking an injunction to

halt Gibbons’ steamboat operations, Gibbons v.
Ogden, 22 U.S. (9 Wheat.) 1, 6 L.Ed. 23 (1824). In
my view, Congress has the power to define injuries
and articulate chains of causation that will give rise
to a case or controversy where none existed before,
**2147 and I do not read the Court’s opinion to

suggest a contrary view. See Warth v. Seldin,
422 U.S. 490, 500, 95 S.Ct. 2197, 2205, 45
L.Ed.2d 343 (1975); ante, at 2145-2146. In
exercising this power, however, Congress must at
the very least identify the injury it seeks to
vindicate and relate the injury to the class of
persons entitled to bring suit. The citizen-suit
provision of the Endangered Species Act does not
meet these minimal requirements, because while
the statute purports to confer a right on “any person
... to enjoin ... the United States and any other
governmental instrumentality or agency ... who is
alleged to be in violation of any provision of this
chapter,” it does not of its own force establish that
there is an injury in “any person” by virtue of any

“violation.” ' 16 U.S.C. § 1540(g)(1)(A).

The Court’s holding that there is an outer limit to
the power of Congress to confer rights of action is
a direct and necessary consequence of the case and
controversy limitations found in Article IlI. | agree
that it would exceed those limitations if, at the
behest of Congress and in the absence *581 of any
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showing of concrete injury, we were to entertain
citizen suits to vindicate the public’s nonconcrete
interest in the proper administration of the laws.
While it does not matter how many persons have
been injured by the challenged action, the party
bringing suit must show that the action injures him
in a concrete and personal way. This requirement is
not just an empty formality. It preserves the vitality
of the adversarial process by assuring both that the
parties before the court have an actual, as opposed
to professed, stake in the outcome, and that “the
legal questions presented ... will be resolved, not in
the rarified atmosphere of a debating society, but in
a concrete factual context conducive to a realistic
appreciation of the consequences of judicial

action.” Valley Forge Christian College v.
Americans United for Separation of Church and
State, Inc., 454 U.S. 464, 472, 102 S.Ct. 752, 758,
70 L.Ed.2d 700 (1982). In addition, the
requirement of concrete injury confines the Judicial
Branch to its proper, limited role in the
constitutional framework of Government.

An independent judiciary is held to account
through its open proceedings and its reasoned
judgments. In this process it is essential for the
public to know what persons or groups are
invoking the judicial power, the reasons that they
have brought suit, and whether their claims are
vindicated or denied. The concrete injury
requirement helps assure that there can be an
answer to these questions; and, as the Court’s
opinion is careful to show, that is part of the
constitutional design.

With these observations, | concur in Parts I, II,
I1I-A, and IV of the Court’s opinion and in the
judgment of the Court.

Justice STEVENS, concurring in the judgment.

Because | am not persuaded that Congress intended
the consultation requirement in 8 7(a)(2) of the

Endangered Species Act of 1973 (ESA), 16
U.S.C. § 1536(a)(2), to apply to activities in
foreign countries, | concur in the judgment of
reversal. I do not, however, agree with the Court’s
conclusion *582 that respondents lack standing
because the threatened injury to their interest in
protecting the environment and studying
endangered species is not “imminent.” Nor do |
agree with the plurality’s additional conclusion that
respondents’ injury is not “redressable” in this

litigation.

In my opinion a person who has visited the critical
habitat of an endangered species has a professional
interest in preserving the species and its habitat,
and intends to revisit them in the future has
standing to challenge agency action that threatens
their destruction. Congress has found that a wide
variety of endangered species of fish, wildlife, and
plants are of “aesthetic, ecological, educational,
historical, recreational, and scientific value to the

Nation and its people.” **2148 16 U.S.C. §
1531(a)(3). Given that finding, we have no license
to demean the importance of the interest that
particular individuals may have in observing any
species or its habitat, whether those individuals are
motivated by esthetic enjoyment, an interest in
professional research, or an economic interest in
preservation of the species. Indeed, this Court has
often held that injuries to such interests are
sufficient to confer standing,' and the Court
reiterates that holding today. See ante, at 2137.

The Court nevertheless concludes that respondents
have not suffered “injury in fact” because they
have not shown that the harm to the endangered
species will produce “imminent” injury to them.
See ante, at 2138. | disagree. An injury to an
individual’s interest in studying or enjoying a
species and its natural habitat occurs when
someone (whether it be the Government or a
private party) takes action that harms that species
and habitat. In my judgment, *583 therefore, the
“imminence” of such an injury should be measured
by the timing and likelihood of the threatened
environmental harm, rather than—as the Court
seems to suggest, ante, at 2138-2139, and n. 2—by
the time that might elapse between the present and
the time when the individuals would visit the area
if no such injury should occur.

To understand why this approach is correct and
consistent with our precedent, it is necessary to
consider the purpose of the standing doctrine.
Concerned about “the proper—and properly
limited—role of the courts in a democratic
society,” we have long held that “Art. 1l judicial
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power exists only to redress or otherwise to protect
against injury to the complaining party.” Warth
v. Seldin, 422 U.S. 490, 498-499, 95 S.Ct. 2197,
2205, 45 L.Ed.2d 343 (1975). The plaintiff must
have a “personal stake in the outcome” sufficient to
“assure that concrete adverseness which sharpens
the presentation of issues upon which the court so
largely depends for illumination of difficult ...

questions.” Baker v. Carr, 369 U.S. 186, 204,
82 S.Ct. 691, 703, 7 L.Ed.2d 663 (1962). For that
reason, “[a]bstract injury is not enough. It must be
alleged that the plaintiff ‘has sustained or is
immediately in danger of sustaining some direct
injury’ as the result of the challenged statute or
official conduct.... The injury or threat of injury
must be both ‘real and immediate,” not

‘conjectural,” or ‘hypothetical.” ” O’Shea v.
Littleton, 414 U.S. 488, 494, 94 S.Ct. 669, 675, 38

L.Ed.2d 674 (1974) (quoting Golden v.
Zwickler, 394 U.S. 103, 109-110, 89 S.Ct. 956,
960, 22 L.Ed.2d 113 (1969)).

Consequently, we have denied standing to
plaintiffs whose likelihood of suffering any
concrete adverse effect from the challenged action

was speculative. See, e.g., Whitmore v.
Arkansas, 495 U.S. 149, 158-159, 110 S.Ct. 1717,

1724-1725, 109 L.Ed.2d 135 (1990); Los
Angeles v. Lyons, 461 U.S. 95, 105, 103 S.Ct.

1660, 1665, 75 L.Ed.2d 675 (1983); O ’Shea,
414 U.S., at 497, 94 S.Ct.,, at 676. In this case,
however, the likelihood that respondents will be
injured by the destruction of the endangered
species is not speculative. If respondents are
genuinely interested in the preservation of the
endangered species and intend to study or observe
these animals in the future, their injury will occur
as soon as the animals are destroyed. Thus the only
potential *584 source of “speculation” in this case
is whether respondents’ intent to study or observe
the animals is genuine.? In my view, Joyce Kelly
and Amy Skilbred have **2149 introduced
sufficient evidence to negate petitioner’s
contention that their claims of injury are
“speculative” or “conjectural.” As Justice
BLACKMUN explains, post, at 2152-2153, a
reasonable finder of fact could conclude, from their
past visits, their professional backgrounds, and
their affidavits and deposition testimony, that Ms.
Kelly and Ms. Skilbred will return to the project
sites and, consequently, will be injured by the
destruction of the endangered species and critical

habitat.

The plurality also concludes that respondents’
injuries are not redressable in this litigation for two
reasons. First, respondents have sought only a
declaratory judgment that the Secretary of the
Interior’s regulation interpreting § 7(a)(2) to
require consultation only for agency actions in the
United States or on the high seas is invalid and an
injunction requiring him to promulgate a new
regulation requiring consultation for agency actions
abroad as well. But, the plurality opines, even if
respondents succeed and a new regulation is *585
promulgated, there is no guarantee that federal
agencies that are not parties to this case will
actually consult with the Secretary. See ante, at
2140-2142. Furthermore, the plurality continues,
respondents have not demonstrated that federal
agencies can influence the behavior of the foreign
governments where the affected projects are
located. Thus, even if the agencies consult with the
Secretary and terminate funding for foreign
projects, the foreign governments might
nonetheless pursue the projects and jeopardize the
endangered species. See ante, at 2142. Neither of
these reasons is persuasive.

We must presume that if this Court holds that §
7(a)(2) requires consultation, all affected agencies
would abide by that interpretation and engage in
the requisite consultations. Certainly the Executive
Branch cannot be heard to argue that an
authoritative construction of the governing statute
by this Court may simply be ignored by any agency
head. Moreover, if Congress has required
consultation between agencies, we must presume
that such consultation will have a serious purpose
that is likely to produce tangible results. As Justice
BLACKMUN explains, post, at 2156-2157, it is
not mere speculation to think that foreign
governments, when faced with the threatened
withdrawal of United States assistance, will modify
their projects to mitigate the harm to endangered
species.

Although | believe that respondents have standing,
I nevertheless concur in the judgment of reversal
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because | am persuaded that the Government is
correct in its submission that § 7(a)(2) does not
apply to activities in foreign countries. As with all
questions of statutory construction, the question
whether a statute applies extraterritorially is one of

congressional intent. Foley Bros., Inc. v.
Filardo, 336 U.S. 281, 284-285, 69 S.Ct. 575, 577,
93 L.Ed. 680 (1949). We normally assume that
“Congress is primarily concerned with domestic

conditions,” id., at 285, 69 S.Ct., at 577, and
therefore presume that “ ‘legislation of Congress,
unless a *586 contrary intent appears, is meant to
apply only within the territorial jurisdiction of the

United States,” ” **2150 EEOC v. Arabian
American Oil Co., 499 U.S. 244, 248, 111 S.Ct.
1227,1230, 113 L.Ed.2d 274 (1991) (quoting

Foley Bros., 336 U.S., at 285, 69 S.Ct., at 577).

Section 7(a)(2) provides, in relevant part:

“Each Federal agency shall, in consultation with
and with the assistance of the Secretary [of the
Interior or Commerce, as appropriate?], insure
that any action authorized, funded, or carried out
by such agency (hereinafter in this section
referred to as an ‘agency action’) is not likely to
jeopardize the continued existence of any
endangered species or threatened species or
result in the destruction or adverse modification
of habitat of such species which is determined
by the Secretary, after consultation as
appropriate with affected States, to be critical,
unless such agency has been granted an
exemption for such action by the Committee
pursuant to subsection (h) of this section....”

16 U.S.C. § 1536(a)(2).

Nothing in this text indicates that the section
applies in foreign countries.* Indeed, the only
geographic reference in *587 the section is in the
“critical habitat” clause,® which mentions “affected
States.” The Secretary of the Interior and the
Secretary of Commerce have consistently taken the
position that they need not designate critical habitat
in foreign countries. See 42 Fed.Reg. 4869 (1977)
(initial regulations of the Fish and Wildlife Service
and the National Marine Fisheries Service on
behalf of the Secretary of the Interior and the
Secretary of Commerce). Consequently, neither
Secretary interprets § 7(a)(2) to require federal
agencies to engage in consultations to ensure that
their actions in foreign countries will not adversely
affect the critical habitat of endangered or

threatened species.

That interpretation is sound, and, in fact, the Court
of Appeals did not question it.® There is, moreover,
no indication that Congress intended to give a
different geographic scope to the two clauses in §
7(a)(2). To the contrary, Congress recognized that
one of the “major causes” of extinction of *588
endangered species is the “destruction of **2151
natural habitat.” S.Rep. No. 93-307, p. 2 (1973);
see also H.Rep. No. 93-412, p. 2H.Rep. No.
93-412, p. 2 (1973), U.S.Code Cong. &

Admin.News 1973, pp. 2989, 2990; TVA v.
Hill, 437 U.S. 153, 179, 98 S.Ct. 2279, 2294, 57
L.Ed.2d 117 (1978). It would thus be illogical to
conclude that Congress required federal agencies to
avoid jeopardy to endangered species abroad, but
not destruction of critical habitat abroad.

The lack of an express indication that the
consultation requirement applies extraterritorially
is particularly significant because other sections of
the ESA expressly deal with the problem of
protecting endangered species abroad. Section 8,
for example, authorizes the President to provide
assistance to “any foreign country (with its
consent) ... in the development and management of
programs in that country which [are] ... necessary
or useful for the conservation of any endangered
species or threatened species listed by the Secretary

pursuant to section 1533 of this title.” 16
U.S.C. § 1537(a). It also directs the Secretary of
the Interior, “through the Secretary of State,” to
“encourage” foreign countries to conserve fish and
wildlife and to enter into bilateral or multilateral

agreements. 8 1537(b). Section 9 makes it
unlawful to import endangered species into (or
export them from) the United States or to otherwise
traffic in endangered species “in interstate or
foreign commerce.” §§ 1538(a)(1)(A), (E), (F).
Congress thus obviously thought about endangered
species abroad and devised specific sections of the
ESA to protect them. In this context, the absence of
any explicit statement that the consultation
requirement is applicable to agency actions in
foreign countries suggests that Congress did not
intend that § 7(a)(2) apply extraterritorially.

Finally, the general purpose of the ESA does not
evince a congressional intent that the consultation
requirement be applicable to federal agency actions
abroad. The congressional findings explaining the
need for the ESA emphasize that “various species
of fish, wildlife, and plants in the United States
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

have been rendered extinct as a consequence *589
of economic growth and development untempered
by adequate concern and conservation,” and that

these species “are of aesthetic, ecological,
educational, historical, recreational, and scientific

value to the Nation and its people.” ' 8§ 1531(1),
(3) (emphasis added). The lack of similar findings
about the harm caused by development in other
countries suggests that Congress was primarily
concerned with balancing development and
conservation goals in this country.”

In short, a reading of the entire statute persuades
me that Congress did not intend the consultation
requirement in § 7(a)(2) to apply to activities in
foreign countries. Accordingly, notwithstanding
my disagreement with the Court’s disposition of
the standing question, I concur in its judgment.

Justice BLACKMUN, with whom Justice
O’CONNOR joins, dissenting.

| part company with the Court in this case in two
respects. First, | believe that respondents have
raised genuine issues of fact—sufficient to survive
summary judgment—both as to injury and as to
redressability. Second, I question the Court’s
breadth of language in rejecting standing for
“procedural” injuries. I fear the Court seeks to
impose fresh limitations on the constitutional
**2152 authority of Congress to allow *590 citizen
suits in the federal courts for injuries deemed
“procedural” in nature. I dissent.

Article Il of the Constitution confines the federal
courts to adjudication of actual “Cases” and
“Controversies.” To ensure the presence of a
“case” or “controversy,” this Court has held that
Acrticle 111 requires, as an irreducible minimum,
that a plaintiff allege (1) an injury that is (2) “fairly
traceable to the defendant’s allegedly unlawful
conduct” and that is (3) “likely to be redressed by

the requested relicf.” ™ Allen v. Wright, 468 U.S.

737, 751, 104 S.Ct. 3315, 3324, 82 L.Ed.2d 556
(1984).

A

To survive petitioner’s motion for summary
judgment on standing, respondents need not prove
that they are actually or imminently harmed. They
need show only a “genuine issue” of material fact
as to standing. Fed.Rule Civ.Proc. 56(c). This is
not a heavy burden. A “genuine issue” exists so
long as “the evidence is such that a reasonable jury
could return a verdict for the nonmoving party

[respondents].” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510, 91
L.Ed.2d 202 (1986). This Court’s “function is not
[it]self to weigh the evidence and determine the
truth of the matter but to determine whether there is

a genuine issue for trial.” Id., at 249, 106 S.Ct.,

at 2511.

The Court never mentions the “genuine issue”
standard. Rather, the Court refers to the type of
evidence it feels respondents failed to produce,
namely, “affidavits or other evidence showing,
through specific facts” the existence of injury.
Ante, at 2137. The Court thereby confuses
respondents’ evidentiary burden (i.e., affidavits
asserting “specific facts”) in withstanding a
summary judgment motion under Rule 56(e) with
the standard of proof (i.e., the existence of a
“genuine issue” of “material fact”) under Rule
56(c).

*5011

Were the Court to apply the proper standard for
summary judgment, | believe it would conclude
that the sworn affidavits and deposition testimony
of Joyce Kelly and Amy Skilbred advance
sufficient facts to create a genuine issue for trial
concerning whether one or both would be
imminently harmed by the Aswan and Mahaweli


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N874EE580A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N874EE580A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N874EE580A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1531&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1531&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0264439801&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0209675601&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178dd2b09c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178dd2b09c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178dd2b09c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132352&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_3324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_3324
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132352&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_3324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_3324
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132352&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_3324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_3324
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2510&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2510
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2510&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2510
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2510&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2510
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3a8518e29c9d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2511
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132674&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2511&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2511
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

projects. In the first instance, as the Court itself
concedes, the affidavits contained facts making it
at least “questionable” (and therefore within the
province of the factfinder) that certain
agency-funded projects threaten listed species.!
Ante, at 2138. The only remaining issue, then, is
whether Kelly and Skilbred have shown that they
personally would suffer imminent harm.

I think a reasonable finder of fact could conclude
from the information in the affidavits and
deposition testimony that either Kelly or Skilbred
will soon return to the project sites, thereby
satisfying the “actual or imminent” injury standard.
The Court dismisses **2153 Kelly’s and Skilbred’s
general statements *592 that they intended to
revisit the project sites as “simply not enough.”
Ibid. But those statements did not stand alone. A
reasonable finder of fact could conclude, based not
only upon their statements of intent to return, but
upon their past visits to the project sites, as well as
their professional backgrounds, that it was likely
that Kelly and Skilbred would make a return trip to
the project areas. Contrary to the Court’s
contention that Kelly’s and Skilbred’s past visits
“prov[e] nothing,” ibid., the fact of their past visits
could demonstrate to a reasonable factfinder that
Kelly and Skilbred have the requisite resources and
personal interest in the preservation of the species
endangered by the Aswan and Mahaweli projects
to make good on their intention to return again. Cf.

Los Angeles v. Lyons, 461 U.S. 95, 102, 103
S.Ct. 1660, 1665, 75 L.Ed.2d 675 (1983) (“Past
wrongs were evidence bearing on whether there is
a real and immediate threat of repeated injury”)
(internal quotation marks omitted). Similarly,
Kelly’s and Skilbred’s professional backgrounds in
wildlife preservation, see App. 100, 144, 309-310,
also make it likely—at least far more likely than
for the average citizen—that they would choose to
visit these areas of the world where species are
vanishing.

By requiring a “description of concrete plans” or
“specification of when the some day [for a return
visit] will be,” ante, at 8, the Court, in my view,
demands what is likely an empty formality. No
substantial barriers prevent Kelly or Skilbred from
simply purchasing plane tickets to return to the
Aswan and Mahaweli projects. This case differs
from other cases in which the imminence of harm
turned largely on the affirmative actions of third
parties beyond a plaintiff’s control. See

Whitmore v. Arkansas, 495 U.S. 149, 155-156,

110 S.Ct. 1717, 1723, 109 L.Ed.2d 135 (1990)
(harm to plaintiff death-row inmate from fellow
inmate’s execution depended on the court’s one
day reversing plaintiff’s conviction or sentence and
considering comparable sentences at resentencing);

Los Angeles v. Lyons, 461 U.S., at 105, 103
S.Ct, at 1667 (harm dependent on police’s
arresting plaintiff again *593 and subjecting him to

chokehold); Rizzo v. Goode, 423 U.S. 362, 372,
96 S.Ct. 598, 605, 46 L.Ed.2d 561 (1976) (harm
rested upon “what one of a small, unnamed
minority of policemen might do to them in the
future because of that unknown policeman’s
perception of departmental disciplinary

procedures”); O’Shea v. Littleton, 414 U.S.
488, 495-498, 94 S.Ct. 669, 675-677, 38 L.Ed.2d
674 (1974) (harm from discriminatory conduct of
county magistrate and judge dependent on
plaintiffs’ being arrested, tried, convicted, and

sentenced); Golden v. Zwickler, 394 U.S. 103,
109, 89 S.Ct. 956, 960, 22 L.Ed.2d 113 (1969)
(harm to plaintiff dependent on a former
Congressman’s (then serving a 14—year term as a
judge) running again for Congress). To be sure, a
plaintiff’s unilateral control over his or her
exposure to harm does not necessarily render the
harm nonspeculative. Nevertheless, it suggests that
a finder of fact would be far more likely to
conclude the harm is actual or imminent, especially
if given an opportunity to hear testimony and
determine credibility.

I fear the Court’s demand for detailed descriptions
of future conduct will do little to weed out those
who are genuinely harmed from those who are not.
More likely, it will resurrect a code-pleading
formalism in federal court summary judgment
practice, as federal courts, newly doubting their
jurisdiction, will demand more and more
particularized showings of future harm. Just to
survive summary judgment, for example, a
property owner claiming a decline in the value of
his property from governmental action might have
to specify the exact date he intends to sell his
property and show that there is a market for the
property, lest it be surmised he might not sell
again. A nurse turned down for a job on grounds of
her race had better be prepared to show on what
date she was prepared to start work, that she had
arranged daycare for her child, and that she **2154
would not have accepted work at another hospital
instead. And a Federal Tort Claims Act plaintiff
alleging loss of consortium should make sure to
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furnish this Court with a “description of concrete
plans” for her nightly schedule of attempted
activities.

*594 2

The Court also concludes that injury is lacking,
because respondents’ allegations of “ecosystem
nexus” failed to demonstrate sufficient proximity
to the site of the environmental harm. Ante, at
2139. To support that conclusion, the Court

mischaracterizes our decision in Lujan v.
National Wildlife Federation, 497 U.S. 871, 110
S.Ct. 3177, 111 L.Ed.2d 695 (1990), as
establishing a general rule that “a plaintiff claiming
injury from environmental damage must use the
area affected by the challenged activity.” Ante, at

2139. In National Wildlife Federation, the
Court required specific geographical proximity
because of the particular type of harm alleged in
that case: harm to the plaintiff’s visual enjoyment

of nature from mining activities. 497 U.S,, at
888, 110 S.Ct., at 3188. One cannot suffer from the
sight of a ruined landscape without being close
enough to see the sites actually being mined. Many
environmental injuries, however, cause harm
distant from the area immediately affected by the
challenged action. Environmental destruction may
affect animals traveling over vast geographical

ranges, see, e.g., Japan Whaling Assn. v.
American Cetacean Society, 478 U.S. 221, 106
S.Ct. 2860, 92 L.Ed.2d 166 (1986) (harm to
American whale watchers from Japanese whaling
activities), or rivers running long geographical

courses, see, e.g., | Arkansas v. Oklahoma, 503
U.S. 91, 112 S.Ct. 1046, 117 L.Ed.2d 239 (1992)
(harm to Oklahoma residents from wastewater
treatment plant 39 miles from border). It cannot
seriously be contended that a litigant’s failure to
use the precise or exact site where animals are
slaughtered or where toxic waste is dumped into a
river means he or she cannot show injury.

The Court also rejects respondents’ claim of
vocational or professional injury. The Court says
that it is “beyond all reason” that a zoo “keeper” of
Asian elephants would have standing to contest his
Government’s participation in the eradication of all

the Asian elephants in another part of the world.
Ante, at 2139. | am unable to see how the distant
location of the destruction necessarily (for
purposes of ruling *595 at summary judgment)
mitigates the harm to the elephant keeper. If there
is no more access to a future supply of the animal
that sustains a keeper’s livelihood, surely there is
harm.

I have difficulty imagining this Court applying its
rigid principles of geographic formalism anywhere
outside the context of environmental claims. As |
understand it, environmental plaintiffs are under no
special constitutional standing disabilities. Like
other plaintiffs, they need show only that the action
they challenge has injured them, without
necessarily showing they happened to be
physically near the location of the alleged wrong.
The Court’s decision today should not be
interpreted “to foreclose the possibility ... that in
different circumstances a nexus theory similar to
those proffered here might support a claim to
standing.” Ante, at 2146 (KENNEDY, J,
concurring in part and concurring in judgment).

A plurality of the Court suggests that respondents
have not demonstrated redressability: a likelihood
that a court ruling in their favor would remedy their

injury. Duke Power Co. v. Carolina
Environmental Study Group, Inc., 438 U.S. 59,
74-75, and n. 20, 98 S.Ct. 2620, 26302631, and n.
20, 57 L.Ed.2d 595 (1978) (plaintiff must show
“substantial likelihood” that relief requested will
redress the injury). The plurality identifies two
obstacles. The first is that the “action agencies”
(e.g., AID) cannot be required to undertake
consultation with petitioner Secretary, because they
are not directly bound as parties to the suit and are
otherwise not indirectly **2155 bound by being
subject to petitioner Secretary’s regulation.
Petitioner, however, officially and publicly has
taken the position that his regulations regarding
consultation under § 7 of the Act are binding on
action agencies. 50 CFR § 402.14(a) (1991).2 And
he has previously *596 taken the same position in
this very litigation, having stated in his answer to
the complaint that petitioner “admits the Fish and
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Wildlife Service (FWS) was designated the lead
agency for the formulation of regulations
concerning section 7 of the [Endangered Species
Act].” App. 246. I cannot agree with the plurality
that the Secretary (or the Solicitor General) is now
free, for the convenience of this appeal, to disavow
his prior public and litigation positions. More
generally, | cannot agree that the Government is
free to play “Three-Card Monte” with its
description of agencies’ authority to defeat
standing against the agency given the lead in
administering a statutory scheme.

Emphasizing that none of the action agencies are
parties to this suit (and having rejected the
possibility of their being indirectly bound by
petitioner’s regulation), the plurality concludes that
“there is no reason they should be obliged to honor
an incidental legal determination the suit
produced.” Ante, at 2141. | am not as willing as the
plurality is to assume that agencies at least will not
try to follow the law. Moreover, | wonder if the
plurality has not overlooked the extensive
involvement from the inception of this litigation by
the Department of State and AID.® Under *597
principles of collateral estoppel, these agencies are
precluded from subsequently relitigating the issues
decided in this suit.

“[OJne who prosecutes or defends a suit in the
name of another to establish and protect his own
right, or who assists in the prosecution or
defense of an action in aid of some interest of his
own, and who does this openly to the knowledge
of the opposing party, is as much bound by the
judgment and as fully entitled to avail himself of
it as an estoppel against an adverse party, as he
would be if he had been a party to the record.”
Souffront v. Compagnie des Sucreries de Puerto
Rico, 217 U.S. 475, 487, 30 S.Ct. 608, 612, 54
L.Ed. 846 (1910).

This principle applies even to the Federal

Government. In Montana v. United States,
440 U.S. 147, 99 S.Ct. 970, 59 L.Ed.2d 210
(1979), this Court held that the Government was
estopped from relitigating in federal court the
constitutionality of Montana’s gross receipts tax,
because that issue previously had been litigated
in state court by an individual contractor whose
litigation had been financed and controlled by
the Federal Government. “Thus, although not a
party, the United States plainly had a sufficient
‘laboring **2156 oar’ in the conduct of the

state-court litigation to actuate principles of
estoppel.” | 1d., at 155, 99 S.Ct., at 974. See

also | United States v. Mendoza, 464 U.S. 154,
164, n. 9, 104 S.Ct. 568, 574, n. 9, 78 L.Ed.2d
379 (1984) (Federal Government estopped
where it “constituted a ‘party’ in all but a
technical sense”). In my view, the action
agencies have had sufficient “laboring oars” in
this litigation since its inception to be bound
from subsequent *598 relitigation of the
extraterritorial scope of the § 7 consultation
requirement.* As a result, I believe respondents’
injury would likely be redressed by a favorable
decision.
*599 The second redressability obstacle relied on
by the plurality is that “the [action] agencies
generally supply only a fraction of the funding for
a foreign project.” Ante, at 2142. What this Court
might “generally” take to be true does not
eliminate the existence of a genuine issue of fact to
withstand **2157 summary judgment. Even if the
action agencies supply only a fraction of the
funding for a particular foreign project, it remains
at least a question for the finder of fact whether
threatened withdrawal of that fraction would affect
foreign government conduct sufficiently to avoid
harm to listed species.

The plurality states that “AlD, for example, has
provided less than 10% of the funding for the
Mahaweli project.” Ibid. The plurality neglects to
mention that this “fraction” amounts to $170
million, see App. 159, not so paltry a sum for a
country of only 16 million people with a gross
national product of less than $6 billion in 1986
when respondents filed *600 the complaint in this
action. Federal Research Division, Library of
Congress, Sri Lanka: A Country Study (Area
Handbook Series) xvi-xvii (1990).

The plurality flatly states: “Respondents have
produced nothing to indicate that the projects they
have named will ... do less harm to listed species, if
that fraction is eliminated.” Ante, at 2142. As an
initial matter, the relevant inquiry is not, as the
plurality suggests, what will happen if AID or other
agencies stop funding projects, but what will
happen if AID or other agencies comply with the
consultation requirement for projects abroad.
Respondents filed suit to require consultation, not a
termination of funding. Respondents have raised at
least a genuine issue of fact that the projects harm
endangered species and that the actions of AID and
other United States agencies can mitigate that
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harm.

The plurality overlooks an Interior Department
memorandum  listing eight endangered or
threatened species in the Mahaweli project area and
recounting that “[t]he Sri Lankan government has
requested the assistance of AID in mitigating the
negative impacts to the wildlife involved.” App.
78. Further, a letter from the Director of the Fish
and Wildlife Service to AID states:

“The Sri Lankan government lacks the necessary
finances to  undertake any long-term
management programs to avoid the negative
impacts to the wildlife. The donor nations and
agencies that are financing the [Mahaweli
project] will be the key as to how successfully
the wildlife is preserved. If wildlife problems
receive the same level of attention as the
engineering project, then the negative impacts to
the environment can be alleviated. This means
that there has to be long-term funding in
sufficient amounts to stem the negative impacts
of this project.” Id., at 216.
*601 1 do not share the plurality’s astonishing
confidence that, on the record here, a factfinder
could only conclude that AID was powerless to
ensure the protection of listed species at the
Mahaweli project.

As for the Aswan project, the record again rebuts
the plurality’s assumption that donor agencies are
without any authority to protect listed species.
Kelly asserted in her affidavit—and it has not been
disputed—that the Bureau of Reclamation was
“overseeing” the rehabilitation of the Aswan
project. Id., at 101. See also id., at 65 (Bureau of
Reclamation publication stating: “In 1982, the
Egyptian  government requested  that
Reclamation serve as its engineering advisor for
the nine-year [Aswan] rehabilitation project”).

I find myself unable to agree with the plurality’s
analysis of redressability, based as it is on its
invitation of executive lawlessness, ignorance of
principles of collateral estoppel, unfounded
assumptions about causation, and erroneous
conclusions about what the record does not say. In
my view, respondents have satisfactorily shown a
genuine issue of fact as to whether their injury
would likely be redressed by a decision in their
favor.

The Court concludes that any “procedural injury”
suffered by respondents is insufficient to confer
standing. It rejects the view that the “injury-in-fact
requirement [is] satisfied by congressional
conferral upon all persons of an abstract,
self-contained, noninstrumental **2158 ‘right’ to
have the Executive observe the procedures required
by law.” Ante, at 2143. Whatever the Court might
mean with that very broad language, it cannot be
saying that “procedural injuries” as a class are
necessarily insufficient for purposes of Article Il
standing.

Most governmental conduct can be classified as
“procedural.” Many injuries caused by
governmental conduct, therefore, are categorizable
at some level of generality as *602 “procedural”
injuries. Yet, these injuries are not categorically
beyond the pale of redress by the federal courts.
When  the Government, for  example,
“procedurally” issues a pollution permit, those
affected by the permittee’s pollutants are not
without standing to sue. Only later cases will tell
just what the Court means by its intimation that
“procedural” injuries are not constitutionally
cognizable injuries. In the meantime, | have the
greatest of sympathy for the courts across the
country that will struggle to understand the Court’s
standardless exposition of this concept today.

The Court expresses concern that allowing judicial
enforcement of “agencies’ observance of a
particular, statutorily prescribed procedure” would
“transfer from the President to the courts the Chief
Executive’s most important constitutional duty, to
‘take Care that the Laws be faithfully executed,’
Art. 11, § 3.” Ante, at 2145. In fact, the principal
effect of foreclosing judicial enforcement of such
procedures is to transfer power into the hands of
the Executive at the expense—not of the
courts—but of Congress, from which that power
originates and emanates.

Under the Court’s anachronistically formal view of
the separation of powers, Congress legislates pure,
substantive mandates and has no business
structuring the procedural manner in which the
Executive implements these mandates. To be sure,
in the ordinary course, Congress does legislate in
black-and-white terms of affirmative commands or
negative prohibitions on the conduct of officers of
the Executive Branch. In complex regulatory areas,
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however, Congress often legislates, as it were, in
procedural shades of gray. That is, it sets forth
substantive policy goals and provides for their
attainment by requiring Executive Branch officials
to follow certain procedures, for example, in the
form of reporting, consultation, and certification
requirements.

The Court recently has considered two such

procedurally oriented statutes. In Japan
Whaling Assn. v. American Cetacean Society, 478
U.S. 221, 106 S.Ct. 2860, 92 L.Ed.2d 166 (1986),
the Court examined a *603 statute requiring the
Secretary of Commerce to certify to the President
that foreign nations were not conducting fishing
operations or trading which “diminis[h] the
effectiveness” of an international whaling

convention. Id., at 226, 106 S.Ct., at 2864. The

Court expressly found standing to sue. Id., at
230-231, n. 4, 106 S.Ct., at 2865-2866, n. 4. In

Robertson v. Methow Valley Citizens Council,
490 U.S. 332, 348, 109 S.Ct. 1835, 1844, 104
L.Ed.2d 351 (1989), this Court considered injury
from violation of the “action-forcing” procedures
of the National Environmental Policy Act (NEPA),
in particular the requirements for issuance of
environmental impact statements.

The consultation requirement of & 7 of the
Endangered Species Act is a similar, action-forcing
statute. Consultation is designed as an integral
check on federal agency action, ensuring that such
action does not go forward without full
consideration of its effects on listed species. Once
consultation is initiated, the Secretary is under a
duty to provide to the action agency “a written
statement setting forth the Secretary’s opinion, and
a summary of the information on which the opinion
is based, detailing how the agency action affects

the species or its critical habitat.” | 16 U.S.C. §
1536(b)(3)(A). The Secretary is also obligated to
suggest “reasonable and prudent alternatives” to
prevent jeopardy to listed species. Ibid. The action
agency must undertake as well its own “biological
**2159 assessment for the purpose of identifying
any endangered species or threatened species”

likely to be affected by agency action. 8
1536(c)(1). After the initiation of consultation, the
action agency “shall not make any irreversible or
irretrievable  commitment of resources” which
would foreclose the “formulation or
implementation of any reasonable and prudent
alternative measures” to avoid jeopardizing listed

species. 8 1536(d). These action-forcing
procedures are “designed to protect some
threatened concrete interest,” ante, at 2143, n. 8, of
persons who observe and work with endangered or
threatened species. That is why | am mystified by
the Court’s unsupported conclusion that “[t]his is
not a case where plaintiffs *604 are seeking to
enforce a procedural requirement the disregard of
which could impair a separate concrete interest of
theirs.” Ante, at 2142.

Congress legislates in procedural shades of gray
not to aggrandize its own power but to allow
maximum Executive discretion in the attainment of
Congress’ legislative goals. Congress could simply
impose a substantive prohibition on Executive
conduct; it could say that no agency action shall
result in the loss of more than 5% of any listed
species. Instead, Congress sets forth substantive
guidelines and allows the Executive, within certain
procedural constraints, to decide how best to

effectuate the ultimate goal. See American
Power & Light Co. v. SEC, 329 U.S. 90, 105, 67
S.Ct. 133, 142, 91 L.Ed. 103 (1946). The Court
never has questioned Congress’ authority to
impose such procedural constraints on Executive
power. Just as Congress does not violate separation
of powers by structuring the procedural manner in
which the Executive shall carry out the laws, surely
the federal courts do not violate separation of
powers when, at the very instruction and command
of Congress, they enforce these procedures.

To prevent Congress from conferring standing for
“procedural injuries” is another way of saying that
Congress may not delegate to the courts authority
deemed “executive” in nature. Ante, at 2145
(Congress may not “transfer from the President to
the courts the Chief Executive’s most important
constitutional duty, to ‘take Care that the Laws be
faithfully executed,” Art. II, § 3”). Here Congress
seeks not to delegate “executive” power but only to
strengthen the procedures it has legislatively
mandated. “We have long recognized that the
nondelegation doctrine does not prevent Congress
from seeking assistance, within proper limits, from

its coordinate Branches.” Touby v. United
States, 500 U.S. 160, 165, 111 S.Ct. 1752, 1756,
114 L.Ed.2d 219 (1991). “Congress does not
violate the Constitution merely because it legislates
in broad terms, leaving a certain degree of

discretion to executive or judicial actors.” Ibid.
(emphasis added).


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133441&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133441&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133441&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133441&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2864
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4bfe2359c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133441&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2865&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2865
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133441&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2865&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2865
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I234c5fa89c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I234c5fa89c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989063359&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1844
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989063359&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1844
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989063359&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1844
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_609d000059b95
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_609d000059b95
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_10c0000001331
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_10c0000001331
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N884357A0A06711D8B8FABFF7D35FC9C0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1536&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_5ba1000067d06
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178547329c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178547329c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I178547329c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946112654&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_142
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946112654&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_142
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946112654&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_142
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5df2fed09c9011d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5df2fed09c9011d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5df2fed09c9011d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991093588&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1756
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991093588&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1756
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991093588&pubNum=708&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1756
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5df2fed09c9011d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5df2fed09c9011d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5df2fed09c9011d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991093588&originatingDoc=I72e88d139c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)

112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

*605 Ironically, this Court has previously justified
a relaxed review of congressional delegation to the
Executive on grounds that Congress, in turn, has
subjected the exercise of that power to judicial

review. INS v. Chadha, 462 U.S. 919, 953-954,
n. 16, 103 S.Ct. 2764, 2785-2786, n. 16, 77

L.Ed.2d 317 (1983); American Power & Light
Co. v. SEC, 329 U.S., at 105-106, 67 S.Ct. at
142-143. The Court’s intimation today that
procedural injuries are not constitutionally
cognizable threatens this understanding upon
which Congress has undoubtedly relied. In no
sense is the Court’s suggestion compelled by our
“common understanding of what activities are
appropriate to legislatures, to executives, and to
courts.” Ante, at 2136. In my view, it reflects an
unseemly solicitude for an expansion of power of
the Executive Branch.

It is to be hoped that over time the Court will
acknowledge that some classes of procedural duties
are so enmeshed with the prevention of a
substantive, concrete harm that an individual
plaintiff may be able to demonstrate a sufficient
likelihood of injury just through the breach of that
procedural duty. For example, in the context of the
NEPA requirement of environmental-impact
statements, **2160 this Court has acknowledged
“it is now well settled that NEPA itself does not
mandate particular results [and] simply prescribes
the necessary process,” but “these procedures are
almost certain to affect the agency’s substantive

decision.’ Robertson v. Methow Valley
Citizens Council, 490 U.S., at 350, 109 S.Ct., at

1846 (emphasis added). See also Andrus v.
Sierra Club, 442 U.S. 347, 350-351, 99 S.Ct.
2335, 2337, 60 L.Ed.2d 943 (1979) (“If
environmental concerns are not interwoven into the
fabric of agency planning, the ‘action-forcing’
characteristics of [the environmental-impact
statement requirement] would be lost”). This
acknowledgment of an inextricable link between
procedural and substantive harm does not reflect
improper appellate factfinding. It reflects nothing
more than the proper deference owed to the
judgment of a coordinate branch—Congress—that
certain procedures are directly tied to protection
against a substantive harm.

>

Footnotes

*606 In short, determining “injury” for Article III
standing purposes is a fact-specific inquiry.
“Typically ... the standing inquiry requires careful
judicial examination of a complaint’s allegations to
ascertain whether the particular plaintiff is entitled
to an adjudication of the particular claims

asserted.” ™ Allen v. Wright, 468 U.S., at 752,
104 S.Ct, at 3325. There may be factual
circumstances in which a congressionally imposed
procedural requirement is so insubstantially
connected to the prevention of a substantive harm
that it cannot be said to work any conceivable
injury to an individual litigant. But, as a general
matter, the courts owe substantial deference to
Congress’ substantive purpose in imposing a
certain procedural requirement. In all events, “[o]ur
separation-of-powers analysis does not turn on the
labeling of an activity as ‘substantive’ as opposed

to ‘procedural.” ” Mistretta v. United States,
488 U.S. 361, 393, 109 S.Ct. 647, 665, 102
L.Ed.2d 714 (1989). There is no room for a per se
rule or presumption excluding injuries labeled
“procedural” in nature.

In conclusion, | cannot join the Court on what
amounts to a slash-and-burn expedition through the
law of environmental standing. In my view, “[t]he
very essence of civil liberty certainly consists in
the right of every individual to claim the protection
of the laws, whenever he receives an injury.”

Marbury v. Madison, 1 Cranch 137, 163, 2
L.Ed. 60 (1803).

| dissent.
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The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for

the convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50
L.Ed. 499.

By particularized, we mean that the injury must affect the plaintiff in a personal and individual way.

The dissent acknowledges the settled requirement that the injury complained of be, if not actual, then at least
imminent, but it contends that respondents could get past summary judgment because “a reasonable finder of fact
could conclude ... that ... Kelly or Skilbred will soon return to the project sites.” Post, at 2152. This analysis suffers
either from a factual or from a legal defect, depending on what the “soon” is supposed to mean. If “soon” refers to

the standard mandated by our precedents—that the injury be “imminent,” Whitmore v. Arkansas, 495 U.S.
149, 155, 110 S.Ct. 1717, 1723, 109 L.Ed.2d 135 (1990)—we are at a loss to see how, as a factual matter, the
standard can be met by respondents’ mere profession of an intent, some day, to return. But if, as we suspect,
“soon” means nothing more than “in this lifetime,” then the dissent has undertaken quite a departure from our
precedents. Although “imminence” is concededly a somewhat elastic concept, it cannot be stretched beyond its
purpose, which is to ensure that the alleged injury is not too speculative for Article Il purposes—that the injury is “

‘ “certainly impending,” ’ ” id., at 158, 110 S.Ct., at 1725 (emphasis added). It has been stretched beyond the
breaking point when, as here, the plaintiff alleges only an injury at some indefinite future time, and the acts
necessary to make the injury happen are at least partly within the plaintiff’'s own control. In such circumstances we
have insisted that the injury proceed with a high degree of immediacy, so as to reduce the possibility of deciding a

case in which no injury would have occurred at all. See, e.g., id., at 156-160, 110 S.Ct., at 1723-1726; Los
Angeles v. Lyons, 461 U.S. 95, 102-106, 103 S.Ct. 1660, 1665-1667, 75 L.Ed.2d 675 (1983).
There is no substance to the dissent’s suggestion that imminence is demanded only when the alleged harm
depends upon “the affirmative actions of third parties beyond a plaintiff’s control,” post, at 2153. Our cases
mention third-party-caused contingency, naturally enough; but they also mention the plaintiff’s failure to show

that he will soon expose himself to the injury, see, e.g., Lyons, supra, at 105-106, 103 S.Ct., at 1666-1667;

O’Shea v. Littleton, 414 U.S. 488, 497, 94 S.Ct. 669, 676, 38 L.Ed.2d 674 (1974); Ashcroft v. Mattis, 431

U.S. 171, 172-173, n. 2, 97 S.Ct. 1739, 1740 n. 2, 52 L.Ed.2d 219 (1977) (per curiam ). And there is certainly no
reason in principle to demand evidence that third persons will take the action exposing the plaintiff to harm,
while presuming that the plaintiff himself will do so.
Our insistence upon these established requirements of standing does not mean that we would, as the dissent
contends, “demand ... detailed descriptions” of damages, such as a “nightly schedule of attempted activities”
from plaintiffs alleging loss of consortium. Post, at 2153. That case and the others posited by the dissent all
involve actual harm; the existence of standing is clear, though the precise extent of harm remains to be
determined at trial. Where there is no actual harm, however, its imminence (though not its precise extent) must
be established.

3 The dissent embraces each of respondents’ “nexus” theories, rejecting this portion of our analysis because it is
“unable to see how the distant location of the destruction necessarily (for purposes of ruling at summary judgment)
mitigates the harm” to the plaintiff. Post, at 2154. But summary judgment must be entered “against a party who
fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct.
2548, 2552, 91 L.Ed.2d 265 (1986). Respondents had to adduce facts, therefore, on the basis of which it could
reasonably be found that concrete injury to their members was, as our cases require, “certainly impending.” The
dissent may be correct that the geographic remoteness of those members (here in the United States) from Sri
Lanka and Aswan does not “necessarily ” prevent such a finding—but it assuredly does so when no further facts
have been brought forward (and respondents have produced none) showing that the impact upon animals in those
distant places will in some fashion be reflected here. The dissent’s position to the contrary reduces to the notion
that distance never prevents harm, a proposition we categorically reject. It cannot be that a person with an interest
in an animal automatically has standing to enjoin federal threats to that species of animal, anywhere in the world.

Were that the case, the plaintiff in Sierra Club, for example, could have avoided the necessity of establishing
anyone’s use of Mineral King by merely identifying one of its members interested in an endangered species of flora
or fauna at that location. Justice BLACKMAN'’s accusation that a special rule is being crafted for “environmental
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claims,” post, at 2154, is correct, but he is the craftsman.
Justice STEVENS, by contrast, would allow standing on an apparent “animal nexus” theory to all plaintiffs whose
interest in the animals is “genuine.” Such plaintiffs, we are told, do not have to visit the animals because the
animals are analogous to family members. Post, at 2148-2149, and n. 2. We decline to join Justice STEVENS in
this Linnaean leap. It is unclear to us what constitutes a “genuine” interest; how it differs from a “nongenuine”
interest (which nonetheless prompted a plaintiff to file suit); and why such an interest in animals should be
different from such an interest in anything else that is the subject of a lawsuit.

We need not linger over the dissent’s facially impracticable suggestion, post, at 2154-2155, that one agency of the
Government can acquire the power to direct other agencies by simply claiming that power in its own regulations
and in litigation to which the other agencies are not parties. As for the contention that the other agencies will be
“collaterally estopped” to challenge our judgment that they are bound by the Secretary of the Interior’s views,
because of their participation in this suit, post, at 2155-2156: Whether or not that is true now, it was assuredly not
true when this suit was filed, naming the Secretary alone. “The existence of federal jurisdiction ordinarily depends

on the facts as they exist when the complaint is filed.” Newman—Green, Inc. v. Alfonzo—Larrain, 490 U.S. 826,
830, 109 S.Ct. 2218, 2222, 104 L.Ed.2d 893 (1989) (emphasis added). It cannot be that, by later participating in the
suit, the State Department and AID retroactively created a redressability (and hence a jurisdiction) that did not
exist at the outset.
The dissent’s rejoinder that redressability was clear at the outset because the Secretary thought the regulation
binding on the agencies, post, at 2156, n. 4, continues to miss the point: The agencies did not agree with the
Secretary, nor would they be bound by a district court holding (as to this issue) in the Secretary’s favor. There is
no support for the dissent’s novel contention, ibid., that Rule 19 of the Federal Rules of Civil Procedure,
governing joinder of indispensable parties, somehow alters our longstanding rule that jurisdiction is to be
assessed under the facts existing when the complaint is filed. The redressability element of the Article IlI
standing requirement and the “complete relief” referred to by Rule 19 are not identical. Finally, we reach the
dissent’s contention, post, at 2156, n. 4, that by refusing to waive our settled rule for purposes of this case we
have made “federal subject-matter jurisdiction ... a one-way street running the Executive Branch’s way.” That is
so, we are told, because the Executive can dispel jurisdiction where it previously existed (by either conceding the
merits or by pointing out that nonparty agencies would not be bound by a ruling), whereas a plaintiff cannot
retroactively create jurisdiction based on postcomplaint litigation conduct. But any defendant, not just the
Government, can dispel jurisdiction by conceding the merits (and presumably thereby suffering a judgment) or
by demonstrating standing defects. And permitting a defendant to point out a pre-existing standing defect late in
the day is not remotely comparable to permitting a plaintiff to establish standing on the basis of the defendant’s
litigation conduct occurring after standing is erroneously determined.

Seizing on the fortuity that the case has made its way to this Court, Justice STEVENS protests that no agency would
ignore “an authoritative construction of the [ESA] by this Court.” Post, at 2149. In that he is probably correct; in
concluding from it that plaintiffs have demonstrated redressability, he is not. Since, as we have pointed out above,
standing is to be determined as of the commencement of suit; since at that point it could certainly not be known
that the suit would reach this Court; and since it is not likely that an agency would feel compelled to accede to the
legal view of a district court expressed in a case to which it was not a party; redressability clearly did not exist.

The dissent criticizes us for “overlook[ing]” memoranda indicating that the Sri Lankan Government solicited and
required AID’s assistance to mitigate the effects of the Mahaweli project on endangered species, and that the
Bureau of Reclamation was advising the Aswan project. Post, at 2157-2158. The memoranda, however, contain no
indication whatever that the projects will cease or be less harmful to listed species in the absence of AID funding. In
fact, the Sri Lanka memorandum suggests just the opposite: It states that AID’s role will be to mitigate the “
‘negative impacts to the wildlife,” ” post, at 2157, which means that the termination of AID funding would
exacerbate respondents’ claimed injury.

There is this much truth to the assertion that “procedural rights” are special: The person who has been accorded a
procedural right to protect his concrete interests can assert that right without meeting all the normal standards for
redressability and immediacy. Thus, under our case law, one living adjacent to the site for proposed construction of
a federally licensed dam has standing to challenge the licensing agency’s failure to prepare an environmental
impact statement, even though he cannot establish with any certainty that the statement will cause the license to
be withheld or altered, and even though the dam will not be completed for many years. (That is why we do not
rely, in the present case, upon the Government’s argument that, even if the other agencies were obliged to consult
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with the Secretary, they might not have followed his advice.) What respondents’ “procedural rights” argument
seeks, however, is quite different from this: standing for persons who have no concrete interests affected —persons
who live (and propose to live) at the other end of the country from the dam.

8 The dissent’s discussion of this aspect of the case, post, at 2157-2160, distorts our opinion. We do not hold that an
individual cannot enforce procedural rights; he assuredly can, so long as the procedures in question are designed to
protect some threatened concrete interest of his that is the ultimate basis of his standing. The dissent, however,
asserts that there exist “classes of procedural duties ... so enmeshed with the prevention of a substantive, concrete
harm that an individual plaintiff may be able to demonstrate a sufficient likelihood of injury just through the breach
of that procedural duty.” Post, at 2159. If we understand this correctly, it means that the Government’s violation of
a certain (undescribed) class of procedural duty satisfies the concrete-injury requirement by itself, without any
showing that the procedural violation endangers a concrete interest of the plaintiff (apart from his interest in
having the procedure observed). We cannot agree. The dissent is unable to cite a single case in which we actually
found standing solely on the basis of a “procedural right” unconnected to the plaintiff's own concrete harm. Its

suggestion that we did so in Japan Whaling Assn. v. American Cetacean Soc., 478 U.S. 221, 106 S.Ct. 2860, 92

L.Ed.2d 166 (1986), and Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 109 S.Ct. 1835, 104 L.Ed.2d
351 (1989), post, at 2158-2159, is not supported by the facts. In the former case, we found that the environmental
organizations had standing because the “whale watching and studying of their members w [ould] be adversely

affected by continued whale harvesting,” see 478 U.S., at 230-231, n. 4, 106 S.Ct., at 2866, n. 4; and in the
latter we did not so much as mention standing, for the very good reason that the plaintiff was a citizens’ council for
the area in which the challenged construction was to occur, so that its members would obviously be concretely

affected, see "~ Methow Valley Citizens Council v. Regional Forester, 833 F.2d 810, 812—813 (CA9 1987).

See, e.g., Sierra Club v. Morton, 405 U.S. 727, 734, 92 S.Ct. 1361, 1365, 31 L.Ed.2d 636 (1972); United
States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669, 686—687, 93 S.Ct. 2405,

2415-2416, 37 L.Ed.2d 254 (1973); Japan Whaling Assn. v. American Cetacean Society, 478 U.S. 221, 230-231,
n. 4, 106 S.Ct. 2860, 2866, n. 4, 92 L.Ed.2d 166 (1986).

As we recognized in Sierra Club v. Morton, 405 U.S., at 735, 92 S.Ct. at 1366, the impact of changes in the
esthetics or ecology of a particular area does “not fall indiscriminately upon every citizen. The alleged injury will be
felt directly only by those who use [the area,] and for whom the aesthetic and recreational values of the area will
be lessened....” Thus, respondents would not be injured by the challenged projects if they had not visited the sites
or studied the threatened species and habitat. But, as discussed above, respondents did visit the sites; moreover,
they have expressed an intent to do so again. This intent to revisit the area is significant evidence tending to
confirm the genuine character of respondents’ interest, but | am not at all sure that an intent to revisit would be
indispensable in every case. The interest that confers standing in a case of this kind is comparable, though by no
means equivalent, to the interest in a relationship among family members that can be immediately harmed by the
death of an absent member, regardless of when, if ever, a family reunion is planned to occur. Thus, if the facts of
this case had shown repeated and regular visits by the respondents, cf. ante, at 2146 (opinion of KENNEDY, J.),
proof of an intent to revisit might well be superfluous.

3 The ESA defines “Secretary” to mean “the Secretary of the Interior or the Secretary of Commerce as program

responsibilities are vested pursuant to the provisions of Reorganization Plan Numbered 4 of 1970.” 16 US.C. §
1532(15). As a general matter, “marine species are under the jurisdiction of the Secretary of Commerce and all
other species are under the jurisdiction of the Secretary of the Interior.” 51 Fed.Reg. 19926 (1986) (preamble to
final regulations governing interagency consultation promulgated by the Fish and Wildlife Service and the National
Marine Fisheries Service on behalf of the Secretary of the Interior and the Secretary of Commerce).

4 Respondents point out that the duties in § 7(a)(2) are phrased in broad, inclusive language: “Each Federal agency”
shall consult with the Secretary and ensure that “any action” does not jeopardize “any endangered or threatened

species” or destroy or adversely modify the “habitat of such species.” See Brief for Respondents 36; 16 US.C. §
1536(a)(2). The Court of Appeals correctly recognized, however, that such inclusive language, by itself, is not

sufficient to overcome the presumption against the extraterritorial application of statutes. 911 F.2d 117, 122
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Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992)
112 S.Ct. 2130, 34 ERC 1785, 119 L.Ed.2d 351, 60 USLW 4495...

(CA8 1990); see also Foley Bros., Inc. v. Filardo, 336 U.S. 281, 282, 287-288, 69 S.Ct. 575, 578-579, 93 L.Ed. 680
(1949) (statute requiring an 8—hour day provision in “ ‘[e]very contract made to which the United States ... is a
party’ ” is inapplicable to contracts for work performed in foreign countries).

Section 7(a)(2) has two clauses which require federal agencies to consult with the Secretary to ensure that their
actions (1) do not jeopardize threatened or endangered species (the “endangered species clause”), and (2) are not
likely to destroy or adversely affect the habitat of such species (the “critical habitat clause”).

6 Instead, the Court of Appeals concluded that the endangered species clause and the critical habitat clause are
“severable,” at least with respect to their “geographical scope,” so that the former clause applies extraterritorially

even if the latter does not. - 911 F.2d, at 125. Under this interpretation, federal agencies must consult with the
Secretary to ensure that their actions in foreign countries are not likely to threaten any endangered species, but
they need not consult to ensure that their actions are not likely to destroy the critical habitats of these species. |
cannot subscribe to the Court of Appeals’ strained interpretation, for there is no indication that Congress intended
to give such vastly different scope to the two clauses in § 7(a)(2).

7 Of course, Congress also found that “the United States has pledged itself as a sovereign state in the international
community to conserve to the extent practicable the various species of fish or wildlife and plants facing extinction,
pursuant to [several international agreements],” and that “encouraging the States ... to develop and maintain
conservation programs which meet national and international standards is a key to meeting the Nation’s

international commitments....” 16 U.S.C. §§ 1531(4), (5). The Court of Appeals read these findings as indicative
of a congressional intent to make § 7(a)(2)’s consultation requirement applicable to agency action abroad. See

911 F.2d, at 122-123. | am not persuaded, however, that such a broad congressional intent can be gleaned
from these findings. Instead, | think the findings indicate a more narrow congressional intent that the United States
abide by its international commitments.

1 The record is replete with genuine issues of fact about the harm to endangered species from the Aswan and
Mahaweli projects. For example, according to an internal memorandum of the Fish and Wildlife Service, no fewer
than eight listed species are found in the Mahaweli project area (Indian elephant, leopard, purple-faced langur,
toque macaque, red face malkoha, Bengal monitor, mugger crocodile, and python). App. 78. The memorandum
recounts that the Sri Lankan Government has specifically requested assistance from the Agency for International
Development (AID) in “mitigating the negative impacts to the wildlife involved.” Ibid. In addition, a letter from the
Director of the Fish and Wildlife Service to AID warns: “The magnitude of the Accelerated Mahaweli Development
Program could have massive environmental impacts on such an insular ecosystem as the Mahaweli River system.”
Id., at 215. It adds: “The Sri Lankan government lacks the necessary finances to undertake any long-term
management programs to avoid the negative impacts to the wildlife.” Id., at 216. Finally, in an affidavit submitted
by petitioner for purposes of this litigation, an AID official states that an AID environmental assessment “showed
that the [Mahaweli] project could affect several endangered species.” /d., at 159.

2 This section provides in part:

“(a) Requirement for formal consultation. Each Federal agency shall review its actions at the earliest possible
time to determine whether any action may affect listed species or critical habitat. If such a determination is
made, formal consultation is required....”

The Secretary’s intent to make the regulations binding upon other agencies is even clearer from the discussion
accompanying promulgation of the consultation rules. See 51 Fed.Reg. 19928 (1986) (“Several commenters
stated that Congress did not intend that the Service interpret or implement section 7, and believed that the
Service should recast the regulations as ‘nonbinding guidelines’ that would govern only the Service’s role in
consultation.... The Service is satisfied that it has ample authority and legislative mandate to issue this rule, and
believes that uniform consultation standards and procedures are necessary to meet its obligations under section
7").

3 For example, petitioner’s motion before the District Court to dismiss the complaint identified four attorneys from
the Department of State and AID (an agency of the Department of State) as “counsel” to the attorneys from the
Justice Department in this action. One AID lawyer actually entered a formal appearance before the District Court
on behalf of AID. On at least one occasion petitioner requested an extension of time to file a brief, representing
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that “ ‘[a]n extension is necessary for the Department of Justice to consult with ... the Department of State [on] the
brief.” ” See Brief for Respondents 31, n. 8. In addition, AID officials have offered testimony in this action.

4 The plurality now suggests that collateral-estoppel principles can have no application here, because the
participation of other agencies in this litigation arose after its inception. Borrowing a principle from this Court’s
statutory diversity jurisdiction cases and transferring it to the constitutional standing context, the Court observes: “
‘The existence of federal jurisdiction ordinarily depends on the facts as they exist when the complaint is filed’ ”.

Ante, at 2141, n. 4 (quoting Newman—Green, Inc. v. Alfonzo—Larrain, 490 U.S. 826, 830, 109 S.Ct. 2218, 2222,

104 L.Ed.2d 893 (1989) ). See also Mollan v. Torrance, 9 Wheat. 537, 539, 6 L.Ed. 154 (1824) (Marshall, C.J.).

The plurality proclaims that “[iJt cannot be” that later participation of other agencies in this suit retroactively

created a jurisdictional issue that did not exist at the outset. Ante, at 2141, n. 4.
The plurality, however, overlooks at least three difficulties with this explanation. In the first place, assuming that
the plurality were correct that events as of the initiation of the lawsuit are the only proper jurisdictional
reference point, were the Court to follow this rule in this case there would be no question as to the compliance
of other agencies, because, as stated at an earlier point in the opinion: “When the Secretary promulgated the
regulation at issue here, he thought it was binding on the agencies.” Ante, at 2141. This suit was commenced in
October 1986, just three months after the regulation took effect. App. 21; 51 Fed.Reg. 19926 (1986). As the
plurality further admits, questions about compliance of other agencies with the Secretary’s regulation arose only
by later participation of the Solicitor General and other agencies in the suit. Ante, at 2141. Thus, it was, to
borrow the plurality’s own words, “assuredly not true when this suit was filed, naming the Secretary alone,”
ante, at 2141, n. 4, that there was any question before the District Court about other agencies being bound.
Second, were the plurality correct that, for purposes of determining redressability, a court may look only to facts
as they exist when the complaint is filed, then the Court by implication would render a nullity part of Rule 19 of
the Federal Rules of Civil Procedure. Rule 19 provides in part for the joinder of persons if “in the person’s
absence complete relief cannot be accorded among those already parties.” This presupposes nonredressability
at the outset of the litigation. Under the plurality’s rationale, a district court would have no authority to join
indispensable parties, because it would, as an initial matter, have no jurisdiction for lack of the power to provide
redress at the outset of the litigation.

Third, the rule articulated in Newman—Green is that the existence of federal jurisdiction “ordinarily” depends
on the facts at the initiation of the lawsuit. This is no ironclad per se rule without exceptions. Had the Solicitor
General, for example, taken a position during this appeal that the § 7 consultation requirement does in fact apply
extraterritorially, the controversy would be moot, and this Court would be without jurisdiction.

In the plurality’s view, federal subject-matter jurisdiction appears to be a one-way street running the Executive
Branch’s way. When the Executive Branch wants to dispel jurisdiction over an action against an agency, it is free
to raise at any point in the litigation that other nonparty agencies might not be bound by any determinations of
the one agency defendant. When a plaintiff, however, seeks to preserve jurisdiction in the face of a claim of
nonredressability, the plaintiff is not free to point to the involvement of nonparty agencies in subsequent parts
of the litigation. The plurality does not explain why the street runs only one way—why some actions of the
Executive Branch subsequent to initiation of a lawsuit are cognizable for jurisdictional purposes but others simply
are not.

More troubling still is the distance this one-way street carries the plurality from the underlying purpose of the
standing doctrine. The purpose of the standing doctrine is to ensure that courts do not render advisory opinions
rather than resolve genuine controversies between adverse parties. Under the plurality’s analysis, the federal
courts are to ignore their present ability to resolve a concrete controversy if at some distant point in the past it
could be said that redress could not have been provided. The plurality perverts the standing inquiry.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of the United States

FRIENDS OF THE EARTH,
INCORPORATED, et al., Petitioners,
v.

LAIDLAW ENVIRONMENTAL
SERVICES (TOC), INC.
No. 98—-822.

|
Argued Oct. 12, 1999.
|

Decided Jan. 12, 2000.

Synopsis

Environmental groups brought action pursuant to
citizen suit provision of Clean Water Act (CWA)
against holder of National Pollutant Discharge
Elimination System (NPDES) permit, alleging,
inter alia, violation of mercury discharge limits,
and seeking declaratory and injunctive relief, civil
penalties, costs, and attorney fees. The United
States District Court for the District of South

Carolina, Joseph F. Anderson, Jr., J., - 956
F.Supp. 588, found numerous permit violations,
imposed penalty of $405,800, and denied request
for declaratory and injunctive relief. Appeal was
taken. The Court of Appeals for the Fourth Circuit,

- 149 F.3d 303,vacated and remanded with
instructions to dismiss. Certiorari was granted. The
Supreme Court, Justice Ginsburg, held that: (1)
groups had standing to bring citizen suit seeking
both injunctive relief and civil penalties; (2) action
was not rendered moot by permit holder’s
compliance with permit limits or its shut down of
facility, absent showing that violations could not
reasonably be expected to recur; and (3) Supreme
Court would not address groups’ request for
attorneys’ fees.

Judgment of Court of Appeals reversed and
remanded.

Justice Stevens filed concurring opinion.

Justice Kennedy filed concurring opinion.

Justice Scalia filed dissenting opinion in which
Justice Thomas joined.

West Headnotes (22)

[1] Environmental Lawé=Notice
requirements

149EEnvironmental Law
149EXI11Judicial Review or Intervention
149Ek659Notice requirements
(Formerly 199k25.15(4.1) Health and
Environment)

Purpose of notice to the alleged violator,
under Clean Water Act’s citizen suit
provision, is to give violator an
opportunity to bring itself into complete
compliance with the Act and thus render
unnecessary a citizen suit. Federal Water
Pollution  Control Act, & 505(a),

(b)(1)(A), (g), as amended, 33
US.CA. 8§ 1365(a), ()(D)(A),
()2

12 Cases that cite this headnote

[2] Environmental Law&=Persons Entitled
to Sue or Seek Review; Standing

149EEnvironmental Law
149EXII1Judicial Review or Intervention
149EKk649Persons Entitled to Sue or Seek
Review; Standing

149Ek650In general

(Formerly 199k25.15(4.1) Health and
Environment)

Citizens lack statutory standing under
Clean Water Act’s citizen suit provision
to sue for violations that have ceased by
the time the complaint is filed. Federal
Water Pollution Control Act, § 505(a), as
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amended, 33 U.S.C.A. § 1365(a).

35 Cases that cite this headnote

Federal Civil Procedure@=In general;
injury or interest

Federal Civil Procedure@=Causation;
redressability
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170AKk103.2In general; injury or interest

170AFederal Civil Procedure

170AlIParties

170Al1(A)In General

170Ak103.1Standing in General

170Ak103.3Causation; redressability

To satisfy Article II’'s standing
requirements, a plaintiff must show: (1) it
has suffered an injury in fact that is
concrete and particularized and is actual
or imminent, not conjectural or
hypothetical; (2) the injury is fairly
traceable to the challenged action of the
defendant; and (3) it is likely, as opposed
to merely speculative, that the injury will
be redressed by a favorable decision.
U.S.C.A. Const. Art. 3,8 2, cl. 1.
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Associations@=Suits on Behalf of
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Representational Standing

41Associations

41VI1Actions and Judicial Proceedings

41VI(B)Right of Action; Persons Entitled to

Sue; Standing

41k276Suits on Behalf of Members;

Associational or Representational Standing (6]
41k2771n general

(Formerly 41k20(1))

An association has standing to bring suit
on behalf of its members when its

members would otherwise have standing
to sue in their own right, the interests at
stake are germane to the organization’s
purpose, and neither the claim asserted
nor the relief requested requires the
participation of individual members in the
lawsuit. U.S.C.A. Const. Art. 3,8 2, cl. 1.
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(Formerly 199k25.15(4.1) Health and
Environment)

Environmental groups alleged sufficient
injury in fact to establish standing to seek
injunctive relief in action against holder
of  National Pollutant  Discharge
Elimination System (NPDES) permit for
alleged violation of mercury discharge
limits, pursuant to citizen suit provision
of Clean Water Act (CWA), even if there
was no resulting injury to the
environment, as group members alleged
that, although they would like to use
affected river for recreational purposes,
they would not do so due to permit
holder’s alleged discharges. U.S.C.A.
Const. Art. 3, 8 2, cl. 1.; Federal Water
Pollution Control Act, § 505(a, g), as

amended, 33 U.S.C.A. § 1365(a, g).
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Review; Standing

149Ek651Cognizable interests and injuries, in
general

(Formerly 199k25.15(3.3) Health and
Environment)

Environmental  plaintiffs  adequately
allege injury in fact, for standing
purposes, when they aver that they use
the affected area and are persons for
whom the aesthetic and recreational
values of the area will be lessened by the
challenged activity. U.S.C.A. Const. Art.
3,82,cl 1

475 Cases that cite this headnote

Environmental Law&=Q0rganizations,
associations, and other groups

149EEnvironmental Law
149EXI11Judicial Review or Intervention
149Ek649Persons Entitled to Sue or Seek
Review; Standing
149Ek6520rganizations, associations, and
other groups

(Formerly 199k25.15(4.5) Health and
Environment)

Environmental groups had standing to
seek civil penalties in action against
holder of National Pollutant Discharge
Elimination System (NPDES) permit for
allegedly ongoing violation of mercury
discharge limits, pursuant to citizen suit
provision of Clean Water Act (CWA),
even though such penalties are paid to
government, not private plaintiffs, since
penalties would encourage permit holder
to discontinue current violations and deter
it from committing future ones. U.S.C.A.
Const. Art. 3, § 2, cl. 1.; Federal Water
Pollution Control Act, § 505(a, g), as

amended, = 33 U.S.C.A. 8 1365(a, g).
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Federal Civil Procedure@=In general;
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injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170AK103.2In general; injury or interest

A plaintiff must demonstrate standing
separately for each form of relief sought.

649 Cases that cite this headnote

Federal Courtsé=Environment and
health

170BFederal Courts

170BIIICase or Controversy Requirement
170BI11(B)Particular Cases, Contexts, and
Questions

170Bk2165Environment and health
(Formerly 170Bk13.25)

Neither National Pollutant Discharge
Elimination System (NPDES) permit
holder’s substantial compliance with its
permit nor its subsequent shutdown of
hazardous waste incinerator facility from
which it discharged pollutants rendered
moot environmental groups’ citizen suit,
under Clean Water Act, seeking civil
penalty for violation of permit’s mercury
discharge limits, absent clear showing
that violations could not reasonably be
expected to recur, notwithstanding
groups’ failure to appeal district court’s
denial of injunctive relief. Federal Water
Pollution Control Act, § 505(a, g), as

amended, 33 U.S.C.A. § 1365(a, g).
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[11]

[12]

170Bk2114Voluntary cessation of challenged
conduct
(Formerly 170Bk12.1)

A defendant’s voluntary cessation of a
challenged practice does not deprive a
federal court of its power to determine the
legality of the practice under the
mootness doctrine; if it did, the courts
would be compelled to leave the
defendant free to return to his old ways.

676 Cases that cite this headnote

Federal Courtsé=Voluntary cessation of
challenged conduct
Federal Courtsé=Weight and

sufficiency [13]
170BFederal Courts
170BlI1Case or Controversy Requirement
170BI1I1(A)In General
170Bk2108Mootness
170Bk2114Voluntary cessation of challenged
conduct
(Formerly 170Bk12.1)
170BFederal Courts
170BII1Case or Controversy Requirement
170BI11(C)Objections, Proceedings, and
Determination
170Bk2199Evidence; Affidavits
170Bk2202Weight and sufficiency
(Formerly 170Bk12.1)
A case might become moot based on a
defendant’s  voluntary  conduct if
subsequent events made it absolutely
clear that the allegedly wrongful behavior
could not reasonably be expected to
recur, but the heavy burden of persuading
the court that the challenged conduct
cannot reasonably be expected to start up
again lies with the party asserting
mootness.

[14]

1437 Cases that cite this headnote

Federal Civil Procedure@=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest

In a lawsuit brought to force compliance,
it is the plaintiff’s burden to establish
standing by demonstrating that, if
unchecked by the litigation, the
defendant’s allegedly wrongful behavior
will likely occur or continue, and that the
threatened injury is certainly impending.

610 Cases that cite this headnote

Federal Civil Procedureé=In general;
injury or interest
Federal Courtsé=Mootness

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest
170BFederal Courts

170Bll1Case or Controversy Requirement
170BII1(A)In General
170Bk2108Mootness

170Bk21091n general

(Formerly 170Bk12.1)

There are circumstances in which the
prospect that a defendant will engage in
or resume harmful conduct may be too
speculative to support standing, but not
too speculative to overcome mootness.

124 Cases that cite this headnote

Federal Courtsé=Mental Health

170BFederal Courts

170BlIICase or Controversy Requirement
170BI11(B)Particular Cases, Contexts, and
Questions

170Bk2166Mental Health

170Bk21671n general

(Formerly 170Bk13)
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Friends of the Earth, Inc. v. Laidlaw Environmental Services..., 528 U.S. 167 (2000)
120 S.Ct. 693, 49 ERC 1769, 163 A.L.R. Fed. 749, 145 L.Ed.2d 610, 68 USLW 4044...

[15]

[16]

When a mentally disabled patient files a
lawsuit challenging her confinement in a
segregated institution, her postcomplaint
transfer to a community-based program
will not moot the action, despite the fact
that she would have lacked initial
standing had she filed the complaint after
the transfer.

[17]

131 Cases that cite this headnote

Federal Civil Procedure@=In general,
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest

If a plaintiff lacks standing at the time the
action commences, the fact that the
dispute is capable of repetition yet
evading review will not entitle the
complainant to a federal judicial forum.
[18]

234 Cases that cite this headnote

Federal Courtsé=Rights and interests at
stake; adverseness

170BFederal Courts

170BlIICase or Controversy Requirement
170BI1I(A)In General

170Bk2104Rights and interests at stake;
adverseness

(Formerly 170Bk12.1)

District courts cannot retain jurisdiction
over cases in which one or both of the
parties plainly lacks a continuing interest,
as when the parties have settled or a
plaintiff pursuing a nonsurviving claim
has died, notwithstanding the sunk costs
to the judicial system.

[19]

43 Cases that cite this headnote

Environmental Lawé&=Determination,
Judgment, and Relief

149EEnvironmental Law
149EXI11Judicial Review or Intervention
149Ek694Determination, Judgment, and
Relief

149Ek695In general

(Formerly 199k25.15(12) Health and
Environment)

Under Clean Water Act’s citizen suit
provision, the district court has discretion
to determine which form of relief is best
suited, in the particular case, to abate
current violations and deter future ones.
Federal Water Pollution Control Act, §

505(a), as amended, 33 US.CA. 8
1365(a).

23 Cases that cite this headnote

Injunctioné=Discretionary Nature of
Remedy

212Injunction

212IInjunctions in General; Permanent
Injunctions in General

2121(A)Nature, Form, and Scope of Remedy
212k1008Discretionary Nature of Remedy
212k1009In general

(Formerly 212k1)

A federal judge sitting as chancellor is
not mechanically obligated to grant an
injunction for every violation of law.

2 Cases that cite this headnote

Environmental Lawi=Penalties and
fines

149EEnvironmental Law
149EVWater Pollution
149Ek223Penalties and fines


http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibded03599c2511d9bc61beebb95be672&headnoteId=200002953801420200211040657&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.2/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.2/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170AII/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170AII(A)/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.1/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak103.2/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibded03599c2511d9bc61beebb95be672&headnoteId=200002953801520200211040657&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2104/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2104/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BIII/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BIII(A)/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2104/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibded03599c2511d9bc61beebb95be672&headnoteId=200002953801620200211040657&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek694/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek694/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149EXIII/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek694/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek695/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N29D26930049E11E9BBCC8C5D4D2DDCAE&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N29D26930049E11E9BBCC8C5D4D2DDCAE&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N29D26930049E11E9BBCC8C5D4D2DDCAE&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1365&originatingDoc=Ibded03599c2511d9bc61beebb95be672&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1365&originatingDoc=Ibded03599c2511d9bc61beebb95be672&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibded03599c2511d9bc61beebb95be672&headnoteId=200002953801720200211040657&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1008/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1008/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212I/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212I(A)/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1008/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1009/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibded03599c2511d9bc61beebb95be672&headnoteId=200002953801820200211040657&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek223/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek223/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149E/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149EV/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/149Ek223/View.html?docGuid=Ibded03599c2511d9bc61beebb95be672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Friends of the Earth, Inc. v. Laidlaw Environmental Services..., 528 U.S. 167 (2000)
120 S.Ct. 693, 49 ERC 1769, 163 A.L.R. Fed. 749, 145 L.Ed.2d 610, 68 USLW 4044...

[20]

[21]

(Formerly 149EK702, 199k25.7(24) Health
and Environment)

Denial of injunctive relief in action
brought under Clean Water Act’s citizen
suit provision does not necessarily mean
that the district court has concluded there
is no prospect of future violations for
civil penalties to deter. Federal Water
Pollution Control Act, § 505(a, g), as

amended, 33 U.S.C.A. §1365(a, g).

42 Cases that cite this headnote

Federal Civil Procedureé=Nature and
extent of relief in general

170AFederal Civil Procedure
170AXVI1Judgment

170AXVII(D)On Trial of Issues
170Ak2582Nature and extent of relief in
general

Federal courts should aim to ensure the
framing of relief no broader than required
by the precise facts.

33 Cases that cite this headnote

Environmental Lawé&=Injunction

149EEnvironmental Law
149EXI11Judicial Review or Intervention
149Ek699Injunction

149EK700In general

(Formerly 199k25.15(2.1) Health and
Environment)

A district court in a Clean Water Act
citizen suit properly may conclude that an
injunction would be an excessively
intrusive remedy, because it could entail
continuing superintendence of the permit
holder’s activities by a federal court,
which is a process burdensome to court
and permit holder alike. Federal Water
Pollution Control Act, § 505(a), as

amended, = 33 U.S.C.A. § 1365(a).

6 Cases that cite this headnote

[22] Federal Courtsé=Particular cases

170BFederal Courts

170BXVISupreme Court
170BXVI(E)Proceedings
170Bk3211Determination and Disposition of
Cause

170Bk3216Reversal, VVacation, and Remand
170Bk3216(2)Particular cases

(Formerly 170Bk460.1)

Supreme Court would not address
plaintiff’s entitlement to attorneys’ fees
under catalyst theory, on appeal from
dismissal for mootness of citizen suit
under Clean Water Act, but would have
district court address request for fees in
the first instance, where district court had
stayed time for petition for attorneys’ fees
until time for appeal had expired or, if
either party appealed, until appeal was
resolved. Federal Water Pollution Control

Act, 8§ 505(d), as amended, 33
U.S.C.A. § 1365(d).

15 Cases that cite this headnote

**696 *167 Syllabus”

Defendant-respondent  Laidlaw  Environmental
Services (TOC), Inc., bought a facility in Roebuck,
South Carolina, that included a wastewater
treatment plant. Shortly thereafter, the South
Carolina Department of Health and Environmental
Control (DHEC), acting under the Clean Water Act

(Act), = 33 U.S.C. § 1342(a)(1), granted Laidlaw
a National Pollutant Discharge Elimination System
(NPDES) permit. The permit authorized Laidlaw to
discharge treated water into the North Tyger River,
but limited, among other things, the discharge of
pollutants into the waterway. Laidlaw began to
discharge various pollutants into the waterway;
these discharges, particularly of mercury, an
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extremely toxic pollutant, repeatedly exceeded the
limits set by the permit.

On April 10, 1992, plaintiff-petitioners Friends of
the Earth and Citizens Local Environmental Action
Network, Inc. (referred to collectively here, along
with later joined plaintiff-petitioner Sierra Club, as
“FOE”), notified Laidlaw of their intention to file a

citizen suit against it under the Act, 33U.S.C. 8
1365(a), after the expiration of the requisite 60—day
notice period. DHEC acceded to Laidlaw’s request
to file a lawsuit against the company. On the last
day before FOE’s 60-day notice period expired,
DHEC and Laidlaw reached a settlement requiring
Laidlaw to pay $100,000 in civil penalties and to
make “every effort” to comply with its permit
obligations.

On June 12, 1992, FOE filed this citizen suit
against Laidlaw, alleging noncompliance with the
NPDES permit and seeking declaratory and
injunctive relief and an award of civil penalties.
Laidlaw moved for summary judgment on the
ground that FOE lacked Article Il standing to
bring the lawsuit. After examining affidavits and
deposition testimony from members of the plaintiff
organizations, the District **697 Court denied the
motion, finding that the plaintiffs had standing. The
District Court also denied Laidlaw’s motion to
dismiss on the ground that the citizen suit was

barred under | § 1365(b)(1)(B) by DHEC’s prior
action against the company. After FOE initiated
this suit, but before the District Court rendered
judgment on January 22, 1997, Laidlaw violated
the mercury discharge limitation in its permit 13
times and committed 13 monitoring and 10
reporting violations. In issuing its judgment, the
*168 District Court found that Laidlaw had gained
a total economic benefit of $1,092,581 as a result
of its extended period of noncompliance with the
permit’s mercury discharge limit; nevertheless, the
court concluded that a civil penalty of $405,800
was appropriate. In particular, the District Court
found that the judgment’s “total deterrent effect”
would be adequate to forestall future violations,
given that Laidlaw would have to reimburse the
plaintiffs for a significant amount of legal fees and
had itself incurred significant legal expenses. The
court declined to order injunctive relief because
Laidlaw, after the lawsuit began, had achieved
substantial compliance with the terms of its permit.

FOE appealed as to the amount of the District
Court’s civil penalty judgment, but did not appeal

the denial of declaratory or injunctive relief. The
Fourth Circuit vacated the District Court’s order
and remanded with instructions to dismiss the
action. Assuming, arguendo, that FOE initially had
standing, the appellate court held that the case had
become moot once Laidlaw complied with the
terms of its permit and the plaintiffs failed to
appeal the denial of equitable relief. Citing

Steel Co. v. Citizens for Better Environment,
523 U.S. 83, 118 S.Ct. 1003, 140 L.Ed.2d 210, the
court reasoned that the only remedy currently
available to FOE, civil penalties payable to the
Government, would not redress any injury FOE
had suffered. The court added that FOE’s failure to
obtain relief on the merits precluded recovery of
attorneys’ fees or costs because such an award is
available only to a “prevailing or substantially

prevailing party” under | § 1365(d). According
to Laidlaw, the entire Roebuck facility has since
been permanently closed, dismantled, and put up
for sale, and all discharges from the facility have
permanently ceased.

Held: The Fourth Circuit erred in concluding that a
citizen suitor’s claim for civil penalties must be
dismissed as moot when the defendant, after
commencement of the litigation, has come into
compliance with its NPDES permit. Pp. 703-712.

(@) The Constitution’s  case-0r-controversy
limitation on federal judicial authority, Art. I11, § 2,
underpins both standing and mootness doctrine, but
the two inquiries differ in crucial respects. Because
the Fourth Circuit was persuaded that the case had
become moot, it simply assumed that FOE had

initial standing. See Arizonans for Official
English v. Arizona, 520 U.S. 43, 66-67, 117 S.Ct.
1055, 137 L.Ed.2d 170. But because this Court
concludes that the Court of Appeals erred as to
mootness, this Court has an obligation to assure
itself that FOE had Avrticle 111 standing at the outset
of the litigation. Pp. 703-704.

(o) FOE had Article Il standing to bring this
action. This Court has held that to satisfy Article
I1I’s standing requirements, a plaintiff must show
“injury in fact,” causation, and redressability.

Lujan v. Defenders *169 of Wildlife, 504
U.S.555, 560-561, 112 S.Ct. 2130, 119 L.Ed.2d
351. An association has standing to bring suit on
behalf of its members when its members would
have standing to sue in their own right, the interests
at stake are germane to the organization’s purpose,
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and neither the claim asserted nor the relief
requested requires individual members’

participation in the lawsuit. Hunt v.
Washington State Apple Advertising Comm’n, 432
U.S. 333, 343, 97 S.Ct. 2434, 53 L.Ed.2d 383. The
relevant showing for Article Ill standing is not
injury to the environment but injury to the plaintiff.
To **698 insist on the former rather than the latter
is to raise the standing hurdle higher than the
necessary showing for success on the merits in a
citizen’s NPDES permit enforcement suit. Here,
injury in fact was adequately documented by the
affidavits and testimony of FOE members asserting
that Laidlaw’s pollutant discharges, and the
affiants’ reasonable concerns about the effects of
those discharges, directly affected those affiants’
recreational, aesthetic, and economic interests. See,

e.g., Sierra Club v. Morton, 405 U.S. 727, 735,
92 S.Ct. 1361, 31 L.Ed.2d 636. These submissions
present dispositively more than the mere “general
averments” and “conclusory allegations” found

inadequate in Lujan v. National Wildlife
Federation, 497 U.S. 871, 888, 110 S.Ct. 3177,
111 L.Ed.2d 695, or the “ ‘some day’ intentions” to
visit endangered species halfway around the world

held insufficient in Defenders of Wildlife, 504
U.S., at 564, 112 S.Ct. 2130. Pp. 704-706.

(c) Laidlaw argues that FOE lacked standing to
seek civil penalties payable to the Government,
because such penalties offer no redress to citizen
plaintiffs. For a plaintiff who is injured or
threatened with injury due to illegal conduct
ongoing at the time of suit, a sanction that
effectively abates that conduct and prevents its
recurrence provides a form of redress. Civil
penalties can fit that description. Insofar as they
encourage defendants to discontinue current
violations and deter future ones, they afford redress
to citizen plaintiffs injured or threatened with
injury as a result of ongoing unlawful conduct. The
Court need not explore the outer limits of the
principle that civil penalties provide sufficient
deterrence to support redressability, because the
civil penalties sought here carried a deterrent effect
that made it likely, as opposed to merely
speculative, that the penalties would redress FOE’s
injuries—as the District Court reasonably found
when it assessed a penalty of $405,800. Steel Co. is
not to the contrary. That case held that private
plaintiffs may not sue to assess penalties for wholly

past violations, 523 U.S,, at 106-107, 118 S.Ct.
1003, but did not address standing to seek penalties

for violations ongoing at the time of the complaint
that could continue into the future if undeterred,

see id., at 108, 118 S.Ct. 1003. Pp. 706-708.

(d) FOE’s civil penalties claim did not
automatically become moot once the company
came into substantial compliance with its permit. A
defendant’s voluntary cessation of a challenged
practice ordinarily does *170 not deprive a federal
court of its power to determine the legality of the

practice. City of Mesquite v. Aladdin’s Castle,
Inc., 455 U.S. 283, 289, 102 S.Ct. 1070, 71
L.Ed.2d 152. If it did, courts would be compelled
to leave the defendant free to return to its old ways.
Thus, the standard for determining whether a case
has been mooted by the defendant’s voluntary
conduct is stringent: A case might become moot if
subsequent events make it absolutely clear that the
allegedly wrongful behavior could not reasonably

be expected to recur. United States v.
Concentrated Phosphate Export Assn., 393 U.S.
199, 203, 89 S.Ct. 361, 21 L.Ed.2d 344. The heavy
burden of persuading the court that the challenged
conduct cannot reasonably be expected to recur lies
with the party asserting mootness. Ibid. The Court
of Appeals incorrectly conflated this Court’s case
law on initial standing, see, e.g., Steel Co., with its
case law on mootness, see, e.g., City of Mesquite.
Such confusion is understandable, given this
Court’s repeated description of mootness as “the
doctrine of standing set in a time frame: The
requisite personal interest that must exist at the
commencement of the litigation (standing) must
continue throughout its existence (mootness).”

E.g., Arizonans, 520 U.S., at 68, n. 22, 117
S.Ct. 1055. Careful reflection, however, reveals
that this description of mootness is not
comprehensive. For example, a defendant claiming
that its voluntary compliance moots a case bears a
formidable burden. By contrast, it is the plaintiff’s
burden, in a **699 lawsuit brought to force
compliance, to establish standing by demonstrating
that, if unchecked by the litigation, the defendant’s
allegedly wrongful behavior will likely occur or
continue and that the threatened injury is certainly

impending. Whitmore v. Arkansas, 495 U.S.
149, 158, 110 S.Ct. 1717, 109 L.Ed.2d 135. The
plain lesson is that there are circumstances in
which the prospect that a defendant will engage in
(or resume) harmful conduct may be too
speculative to support standing, but not too
speculative to overcome mootness. Further, if
mootness were simply “standing set in a time
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frame,” the exception to mootness for acts that are
“capable of repetition, yet evading review” could

not exist. See, e.g., Olmstead v. L.C., 527 U.S.
581, 594, n. 6, 119 S.Ct. 2176, 144 L.Ed.2d 540.
Standing admits of no similar exception; if a
plaintiff lacks standing at the time the action
commences, the fact that the dispute is capable of
repetition yet evading review will not entitle the
complainant to a federal judicial forum. See, e.g.,

Steel Co., 523 U.S., at 109, 118 S.Ct. 1003.
Standing doctrine ensures, among other things, that
the resources of the federal courts are devoted to
disputes in which the parties have a concrete stake.
Yet by the time mootness is an issue, abandonment
of the case may prove more wasteful than frugal.
Courts have no license to retain jurisdiction over
cases in which one or both of the parties plainly

lacks a continuing interest, see, e.g., | Arizonans,
520 U.S., at 67, 117 S.Ct. 1055, but the foregoing
examples highlight an important difference *171

between the two doctrines, see generally Honig
v. Doe, 484 U.S. 305, 329-332, 108 S.Ct. 592, 98
L.Ed.2d 686 (REHNQUIST, C. J., concurring).

Laidlaw’s argument that FOE doomed its own civil
penalty claim to mootness by failing to appeal the
denial of injunctive relief misconceives the

statutory scheme. Under | § 1365(a), the district
court has discretion to determine which form of
relief is best suited to abate current violations and

deter future ones. See Weinberger v.
Romero—Barcelo, 456 U.S. 305, 313, 102 S.Ct.
1798, 72 L.Ed.2d 91. Denial of injunctive relief
does not necessarily mean that the district court has
concluded there is no prospect of future violations
to deter. Indeed, it meant no such thing in this case;
the District Court denied injunctive relief, but
expressly based its award of civil penalties on the
need for deterrence. A district court properly may
conclude that an injunction would be too intrusive,
because it could entail continuing and burdensome
superintendence of the permit holder’s activities by

a federal court. See City of Mesquite, 455 U.S.,
at 289, 102 S.Ct. 1070. Both Laidlaw’s permit
compliance and the facility closure might moot this
case, but only if one or the other event made it
absolutely clear that violations could not

reasonably be expected to recur. Concentrated
Phosphate Export Assn., 393 U.S., at 203, 89 S.Ct.
361. These are disputed factual matters that have
not been aired in the lower courts; they remain
open for consideration on remand. Pp. 708-711.

(e) This Court does not resolve FOE’s argument
that it is entitled to attorneys’ fees on the theory
that a plaintiff can be a “prevailing party” under

8 1365(d) if it was the “catalyst” that triggered a
favorable outcome. Although the Circuits have
divided as to the continuing validity of the catalyst

theory following Farrar v. Hobby, 506 U.S.
103, 113 S.Ct. 566, 121 L.Ed.2d 494, it would be
premature for this Court to address the question
here. The District Court stayed the time for a
petition for attorneys’ fees until the time for appeal
had expired or until any appeal was resolved. Thus,
when the Fourth Circuit addressed the availability
of counsel fees, no order was before it either
denying or awarding fees. It is for the District
Court, not this Court, to address in the first instance
any request for reimbursement of costs, including
fees. Pp. 711-712.

- 149 F.3d 303, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court,
in which REHNQUIST, C. J., and STEVENS,
O’CONNOR, **700 KENNEDY, SOUTER, and
BREYER, JJ., joined. STEVENS, J., post, p. 712,
and KENNEDY, J., post, p. 713, filed concurring
opinions. SCALIA, J., filed a dissenting opinion, in
which THOMAS, J., joined, post, p. 713.

Attorneys and Law Firms

*172 Bruce J. Terris, Washington, DC, for
petitioners.

Jeffrey P. Minear, Washington, DC, for United
States as amicus curiae, by special leave of the
Court.

Donald A. Cockrill, Greenville, SC, for respondent.

Opinion

*173 Justice GINSBURG delivered the opinion of
the Court.

This case presents an important question
concerning the operation of the citizen-suit
provisions of the Clean Water Act. Congress
authorized the federal district courts to entertain
Clean Water Act suits initiated by “a person or
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persons having an interest which is or may be
adversely affected.” 33 U.S.C. 88 1365(a),

(9). To impel future compliance with the Act, a
district court may prescribe injunctive relief in such
a suit; additionally or alternatively, the court may
impose civil penalties payable to the United States

Treasury. 8 1365(a). In the Clean Water Act
citizen suit now before us, the District Court
determined that injunctive relief was inappropriate
because the defendant, after the institution of the
litigation, achieved substantial compliance with the

terms of its discharge permit. - 956 F.Supp. 588,
611 (D.S.C.1997). The court did, however, assess a

civil penalty of $405,800. - Id., at 610. The “total
deterrent effect” of the penalty would be adequate
to forestall future violations, the court reasoned,
taking into account that the defendant “will be
required to reimburse plaintiffs for a significant
amount of legal fees and has, itself, incurred

significant legal expenses.” o Id., at 610-611.

The Court of Appeals vacated the District Court’s

order. ™ 149 F.3d 303 (C.A.4 1998). The case
became moot, the appellate court declared, once
the defendant fully complied with the terms of its
permit and the plaintiff failed to appeal the denial
of equitable relief. “[Clivil penalties payable to the
government,” the Court of Appeals stated, “would
not redress any injury Plaintiffs have suffered.”

ot Id., at 307. Nor were attorneys’ fees in order,
the Court of Appeals noted, because absent relief
on the merits, plaintiffs could not qualify as

prevailing parties. - Id., at 307, n. 5.

We reverse the judgment of the Court of Appeals.
The appellate court erred in concluding that a
citizen suitor’s claim for civil penalties must be
dismissed as moot when the *174 defendant, albeit
after commencement of the litigation, has come
into compliance. In directing dismissal of the suit
on grounds of mootness, the Court of Appeals
incorrectly conflated our case law on initial

standing to bring suit, see, e.g., Steel Co. v.
Citizens for a Better Environment, 523 U.S. 83,
118 S.Ct. 1003, 140 L.Ed.2d 210 (1998), with our
case law on postcommencement mootness, see,

e.g., City of Mesquite v. Aladdin’s Castle, Inc.,
455 U.S. 283, 102 S.Ct. 1070, 71 L.Ed.2d 152
(1982). A defendant’s voluntary cessation of
allegedly unlawful conduct ordinarily does not
suffice to moot a case. The Court of Appeals also

misperceived the remedial potential of civil
penalties. Such penalties may serve, as an
alternative to an injunction, to deter future
violations and thereby redress the injuries that
prompted a citizen suitor to commence litigation.

A

In 1972, Congress enacted the Clean Water Act
(Act), also known as the Federal Water Pollution
Control Act, 86 Stat. **701 816, as amended,

33 U.S.C. § 1251 et seq. Section 402 of the Act,

33 U.S.C. § 1342, provides for the issuance, by
the Administrator of the Environmental Protection
Agency (EPA) or by authorized States, of National
Pollutant Discharge Elimination System (NPDES)
permits. NPDES permits impose limitations on the
discharge of pollutants, and establish related
monitoring and reporting requirements, in order to
improve the cleanliness and safety of the Nation’s
waters. Noncompliance with a permit constitutes a

violation of the Act. 8§ 1342(h).

(41121 Under § 505(a) of the Act, a suit to enforce
any limitation in an NPDES permit may be brought
by any “citizen,” defined as “a person or persons
having an interest which is or may be adversely

affected.” | 33 U.S.C. §§ 1365(a), (9). Sixty
days before initiating a citizen suit, however, the
would-be plaintiff must give notice of the alleged
violation to the EPA, the State in which the alleged
violation occurred, *175 and the alleged violator.

§ 1365(b)(1)(A). “[T]he purpose of notice to the
alleged violator is to give it an opportunity to bring
itself into complete compliance with the Act and
thus .. render unnecessary a citizen suit.”

Gwaltney of Smithfield, Ltd. v. Chesapeake Bay
Foundation, Inc., 484 U.S. 49, 60, 108 S.Ct. 376,
98 L.Ed.2d 306 (1987). Accordingly, we have held
that citizens lack statutory standing under § 505(a)
to sue for violations that have ceased by the time

the complaint is filed. Id., at 56-63, 108 S.Ct.
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376. The Act also bars a citizen from suing if the
EPA or the State has already commenced, and is
“diligently prosecuting,” an enforcement action.

33 U.S.C. § 1365(b)(1)(B).

The Act authorizes district courts in citizen-suit
proceedings to enter injunctions and to assess civil
penalties, which are payable to the United States

Treasury. | 8§ 1365(a). In determining the amount
of any civil penalty, the district court must take
into account “the seriousness of the violation or
violations, the economic benefit (if any) resulting
from the violation, any history of such violations,
any good-faith efforts to comply with the
applicable requirements, the economic impact of
the penalty on the violator, and such other matters
as justice may require.” § 1319(d). In addition, the
court “may award costs of litigation (including
reasonable attorney and expert witness fees) to any
prevailing or substantially prevailing party,
whenever the court determines such award is

appropriate.” 8§ 1365(d).

B

In 1986, defendant-respondent Laidlaw
Environmental Services (TOC), Inc., bought a
hazardous waste incinerator facility in Roebuck,
South Carolina, that included a wastewater
treatment plant. (The company has since changed
its name to Safety—Kleen (Roebuck), Inc., but for
simplicity we will refer to it as “Laidlaw”
throughout.) Shortly after Laidlaw acquired the
facility, the South Carolina Department *176 of
Health and Environmental Control (DHEC), acting

under | 33 U.S.C. 8 1342(a)(1), granted Laidlaw
an NPDES permit authorizing the company to
discharge treated water into the North Tyger River.
The permit, which became effective on January 1,
1987, placed limits on Laidlaw’s discharge of
several pollutants into the river, including—of
particular relevance to this case—mercury, an
extremely toxic pollutant. The permit also
regulated the flow, temperature, toxicity, and pH of
the effluent from the facility, and imposed
monitoring and reporting obligations.

Once it received its permit, Laidlaw began to
discharge various pollutants into the waterway;

repeatedly, Laidlaw’s discharges exceeded the
limits set by the permit. In particular, despite
experimenting with several technological fixes,
Laidlaw consistently failed to meet the permit’s
stringent 1.3 ppb (parts per billion) daily average
limit on mercury discharges. The District Court
later found that Laidlaw **702 had violated the
mercury limits on 489 occasions between 1987 and

1995. ™ 956 F.Supp., at 613-621.

On April 10, 1992, plaintiff-petitioners Friends of
the Earth (FOE) and Citizens Local Environmental
Action Network, Inc. (CLEAN) (referred to
collectively in this opinion, together with later
joined plaintiff-petitioner Sierra Club, as “FOE”)
took the preliminary step necessary to the
institution of litigation. They sent a letter to
Laidlaw notifying the company of their intention to
file a citizen suit against it under § 505(a) of the
Act after the expiration of the requisite 60—day
notice period, i.e., on or after June 10, 1992.
Laidlaw’s lawyer then contacted DHEC to ask
whether DHEC would consider filing a lawsuit
against Laidlaw. The District Court later found that
Laidlaw’s reason for requesting that DHEC file a
lawsuit against it was to bar FOE’s proposed

citizen suit through the operation of ' 33 U.S.C.

§ 1365(b)(1)(B). 890 F.Supp. 470, 478
(D.S.C.1995). DHEC agreed to file a lawsuit
against Laidlaw; the company’s lawyer *177 then
drafted the complaint for DHEC and paid the filing
fee. On June 9, 1992, the last day before FOE’s
60—day notice period expired, DHEC and Laidlaw
reached a settlement requiring Laidlaw to pay

$100,000 in civil penalties and to make “ ‘every
effort’” ” to comply with its permit obligations.

Id., at 479-481.

On June 12, 1992, FOE filed this citizen suit
against Laidlaw under § 505(a) of the Act, alleging
noncompliance with the NPDES permit and
seeking declaratory and injunctive relief and an
award of civil penalties. Laidlaw moved for
summary judgment on the ground that FOE had
failed to present evidence demonstrating injury in
fact, and therefore lacked Article Il standing to
bring the lawsuit. Record, Doc. No. 43. In
opposition to this motion, FOE submitted affidavits
and deposition testimony from members of the
plaintiff organizations. Record, Doc. No. 71 (Exhs.
41-51). The record before the District Court also
included affidavits from the organizations’
members submitted by FOE in support of an earlier
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motion for preliminary injunctive relief. Record,
Doc. No. 21 (Exhs. 5-10). After examining this
evidence, the District Court denied Laidlaw’s
summary judgment motion, finding—albeit “by the
very slimmest of margins”—that FOE had standing
to bring the suit. App. in No. 97-1246(C.A.4), pp.
207-208 (Tr. of Hearing 3940 (June 30, 1993)).

Laidlaw also moved to dismiss the action on the

ground that the citizen suit was barred under ' 33
U.S.C. § 1365(b)(1)(B) by DHEC’s prior action
against the company. The United States, appearing
as amicus curiae, joined FOE in opposing the
motion. After an extensive analysis of the
Laidlaw—DHEC settlement and the circumstances
under which it was reached, the District Court held
that DHEC’s action against Laidlaw had not been
“diligently prosecuted”; consequently, the court
allowed FOE’s citizen suit to proceed. *178

890 F.Supp., at 499.* The record indicates that
after FOE initiated the suit, but before the District
Court rendered judgment, Laidlaw violated the
mercury discharge limitation in its permit 13 times.

™ 956 F.Supp., at 621. The District Court also
found that Laidlaw had committed 13 monitoring
and 10 reporting violations during this period.

- Id., at 601. The last recorded mercury discharge
violation occurred in January 1995, long after the
complaint was filed but about two years before

judgment was rendered. - Id., at 621.

**703 On January 22, 1997, the District Court

issued its judgment. ™ 956 F.Supp. 588 (D.S.C.).
It found that Laidlaw had gained a total economic
benefit of $1,092,581 as a result of its extended
period of noncompliance with the mercury

discharge limit in its permit. - Id., at 603. The
court concluded, however, that a civil penalty of
$405,800 was adequate in light of the guiding

factors listed in 33 U.-S.C. § 1319(d). 956
F.Supp., at 610. In particular, the District Court
stated that the lesser penalty was appropriate taking
into account the judgment’s “total deterrent effect.”
In  reaching this determination, the court
“considered that Laidlaw will be required to
reimburse plaintiffs for a significant amount of

legal fees.” ™ Id., at 610-611. The court declined
to grant FOE’s request for injunctive relief, stating
that an injunction was inappropriate because
“Laidlaw has been in substantial compliance with
all parameters in its NPDES permit since at least

™0 at6ll.

August 1992.”
*179 FOE appealed the District Court’s civil
penalty judgment, arguing that the penalty was
inadequate, but did not appeal the denial of
declaratory or injunctive relief.  Laidlaw
cross-appealed, arguing, among other things, that
FOE lacked standing to bring the suit and that
DHEC’s action qualified as a diligent prosecution
precluding FOE’s litigation. The United States
continued to participate as amicus curiae in support
of FOE.

On July 16, 1998, the Court of Appeals for the

Fourth Circuit issued its judgment. -149 F.3d
303. The Court of Appeals assumed without
deciding that FOE initially had standing to bring

the action, - id., at 306, n. 3, but went on to hold
that the case had become moot. The appellate court
stated, first, that the elements of Article Il
standing—injury, causation, and
redressability—must persist at every stage of

review, or else the action becomes moot. - Id., at
306. Citing our decision in Steel Co., the Court of
Appeals reasoned that the case had become moot
because “the only remedy currently available to
[FOE]—civil  penalties payable to the
government—would not redress any injury [FOE

has] suffered.” - 149 F.3d, at 306-307. The court
therefore vacated the District Court’s order and
remanded with instructions to dismiss the action. In
a footnote, the Court of Appeals added that FOE’s
“failure to obtain relief on the merits of [its] claims
precludes any recovery of attorneys’ fees or other
litigation costs because such an award is available
only to a ‘prevailing or substantially prevailing

party.” ” - Id., at 307, n. 5 (quoting | 33 U.S.C.
8§ 1365(d)).

According to Laidlaw, after the Court of Appeals
issued its decision but before this Court granted
certiorari, the entire incinerator facility in Roebuck
was permanently closed, dismantled, and put up for
sale, and all discharges from the facility
permanently ceased. Respondent’s Suggestion of
Mootness 3.

We granted certiorari, 525 U.S. 1176, 119 S.Ct.
1111, 143 L.Ed.2d 107 (1999), to resolve the
inconsistency between the Fourth Circuit’s
decision in this *180 case and the decisions of
several other Courts of Appeals, which have held
that a defendant’s compliance with its permit after
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the commencement of litigation does not moot
claims for civil penalties under the Act. See, e.g.,

Atlantic States Legal Foundation, Inc. v. Stroh
Die Casting Co., 116 F.3d 814, 820 (C.A.7), cert.
denied, 522 U.S. 981, 118 S.Ct. 442, 139 L.Ed.2d

379  (1997); Natural Resources Defense
Council, Inc. v. Texaco Rfg. and Mktg., Inc., 2 F.3d

493, 503-504 (C.A.3 1993); Atlantic States
Legal Foundation, Inc. v. Pan American Tanning
Corp., 993 F.2d 1017, 1020-1021 (C.A.2 1993);

Atlantic States Legal Foundation, Inc. v. Tyson
Foods, Inc., 897 F.2d 1128, 1135-1136 (C.A.11
1990).

A

The Constitution’s case-or-controversy limitation
on federal judicial authority, **704 Art. 1ll, § 2,
underpins both our standing and our mootness
jurisprudence, but the two inquiries differ in
respects critical to the proper resolution of this
case, SO we address them separately. Because the
Court of Appeals was persuaded that the case had
become moot and so held, it simply assumed
without deciding that FOE had initial standing. See

Arizonans for Official English v. Arizona, 520
U.S. 43, 66-67, 117 S.Ct. 1055, 137 L.Ed.2d 170
(1997) (court may assume without deciding that
standing exists in order to analyze mootness). But
because we hold that the Court of Appeals erred in
declaring the case moot, we have an obligation to
assure ourselves that FOE had Article 111 standing
at the outset of the litigation. We therefore address
the question of standing before turning to
mootness.

Bl @ In | Lujan v. Defenders of Wildlife, 504
U.S. 555, 560-561, 112 S.Ct. 2130, 119 L.Ed.2d
351 (1992), we held that, to satisfy Article III’s
standing requirements, a plaintiff must show (1) it
has suffered an “injury in fact” that is (a) concrete
and particularized and (b) actual or imminent, not
conjectural or hypothetical; (2) the injury is fairly

traceable to the challenged action of the defendant;
and *181 3) it is likely, as opposed to merely
speculative, that the injury will be redressed by a
favorable decision. An association has standing to
bring suit on behalf of its members when its
members would otherwise have standing to sue in
their own right, the interests at stake are germane
to the organization’s purpose, and neither the claim
asserted nor the relief requested requires the
participation of individual members in the lawsuit.

Hunt v. Washington State Apple Advertising
Comm’n, 432 U.S. 333, 343, 97 S.Ct. 2434, 53
L.Ed.2d 383 (1977).

Bl Laidlaw contends first that FOE lacked standing
from the outset even to seek injunctive relief,
because the plaintiff organizations failed to show
that any of their members had sustained or faced
the threat of any “injury in fact” from Laidlaw’s
activities. In support of this contention Laidlaw
points to the District Court’s finding, made in the
course of setting the penalty amount, that there had
been “no demonstrated proof of harm to the
environment” from Laidlaw’s mercury discharge

violations. -956 F.Supp., at 602; see also ibid.
(“[TThe NPDES permit violations at issue in this
citizen suit did not result in any health risk or
environmental harm.”).

The relevant showing for purposes of Article IlI
standing, however, is not injury to the environment
but injury to the plaintiff. To insist upon the former
rather than the latter as part of the standing inquiry
(as the dissent in essence does, post, at 713-714) is
to raise the standing hurdle higher than the
necessary showing for success on the merits in an
action alleging noncompliance with an NPDES
permit. Focusing properly on injury to the plaintiff,
the District Court found that FOE had
demonstrated sufficient injury to establish
standing. App. in No. 97-1246(CA4), at 207-208
(Tr. of Hearing 39-40). For example, FOE member
Kenneth Lee Curtis averred in affidavits that he
lived a half-mile from Laidlaw’s facility; that he
occasionally drove over the North Tyger River, and
that it looked and smelled polluted; and that he
would like to fish, camp, swim, and picnic in and
near *182 the river between 3 and 15 miles
downstream from the facility, as he did when he
was a teenager, but would not do so because he
was concerned that the water was polluted by
Laidlaw’s discharges. Record, Doc. No. 71 (Exhs.
41, 42). Curtis reaffirmed these statements in
extensive deposition testimony. For example, he
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testified that he would like to fish in the river at a
specific spot he used as a boy, but that he would
not do so now because of his concerns about
Laidlaw’s discharges. Ibid. (Exh. 43, at 52-53;
Exh. 44, at 33).

Other members presented evidence to similar
effect. CLEAN member Angela Patterson attested
that she lived two miles from the facility; that
before Laidlaw operated **705 the facility, she
picnicked, walked, birdwatched, and waded in and
along the North Tyger River because of the natural
beauty of the area; that she no longer engaged in
these activities in or near the river because she was
concerned about harmful effects from discharged
pollutants; and that she and her husband would like
to purchase a home near the river but did not intend
to do so, in part because of Laidlaw’s discharges.
Record, Doc. No. 21 (Exh. 10). CLEAN member
Judy Pruitt averred that she lived one-quarter mile
from Laidlaw’s facility and would like to fish,
hike, and picnic along the North Tyger River, but
has refrained from those activities because of the
discharges. Ibid. (Exh. 7). FOE member Linda
Moore attested that she lived 20 miles from
Roebuck, and would use the North Tyger River
south of Roebuck and the land surrounding it for
recreational purposes were she not concerned that
the water contained harmful pollutants. Record,
Doc. No. 71 (Exhs. 45, 46). In her deposition,
Moore testified at length that she would hike,
picnic, camp, swim, boat, and drive near or in the
river were it not for her concerns about illegal
discharges. Ibid. (Exh. 48, at 29, 36-37, 62-63,
72). CLEAN member Gail Lee attested that her
home, which is near Laidlaw’s facility, had a lower
value than similar homes located farther from the
facility, and that she believed the pollutant
discharges accounted *183 for some of the
discrepancy. Record, Doc. No. 21 (Exh. 9). Sierra
Club member Norman Sharp averred that he had
canoed approximately 40 miles downstream of the
Laidlaw facility and would like to canoe in the
North Tyger River closer to Laidlaw’s discharge
point, but did not do so because he was concerned
that the water contained harmful pollutants. Ibid.
(Exh. 8).

[ These sworn statements, as the District Court
determined, adequately documented injury in fact.
We have held that environmental plaintiffs
adequately allege injury in fact when they aver that
they use the affected area and are persons “for
whom the aesthetic and recreational values of the

area will be lessened” by the challenged activity.

Sierra Club v. Morton, 405 U.S. 727, 735, 92
S.Ct. 1361, 31 L.Ed.2d 636 (1972). See also

Defenders of Wildlife, 504 U.S., at 562-563,
112 S.Ct. 2130 (“Of course, the desire to use or
observe an animal species, even for purely esthetic
purposes, is undeniably a cognizable interest for
purposes of standing.”).

Our decision in Lujan v. National Wildlife
Federation, 497 U.S. 871, 110 S.Ct. 3177, 111
L.Ed.2d 695 (1990), is not to the contrary. In that
case an environmental organization assailed the
Bureau of Land Management’s “land withdrawal
review program,” a program covering millions of
acres, alleging that the program illegally opened up
public lands to mining activities. The defendants
moved for summary judgment, challenging the
plaintiff organization’s standing to initiate the
action under the Administrative Procedure Act, 5
U.S.C. § 702. We held that the plaintiff could not
survive the summary judgment motion merely by
offering “averments which state only that one of
[the organization’s] members uses unspecified
portions of an immense tract of territory, on some
portions of which mining activity has occurred or
probably will occur by virtue of the governmental

action.” | 497 U.S,, at 889, 110 S.Ct. 3177.

In contrast, the affidavits and testimony presented
by FOE in this case assert that Laidlaw’s
discharges, and the affiant members’ reasonable
concerns about the effects of *184 those
discharges, directly affected those affiants’
recreational, aesthetic, and economic interests.
These submissions present dispositively more than
the mere “general averments” and ‘“conclusory

allegations” found inadequate in National
Wildlife Federation. Id., at 888, 110 S.Ct. 3177.
Nor can the affiants’ conditional statements—that
they would use the nearby North Tyger River for
recreation if Laidlaw were not discharging
pollutants into it—be equated with the speculative
**706 “ ‘some day’ intentions” to visit endangered
species halfway around the world that we held

insufficient to show injury in fact in Defenders
of Wildlife. 504 U.S., at 564, 112 S.Ct. 2130.

Los Angeles v. Lyons, 461 U.S. 95, 103 S.Ct.
1660, 75 L.Ed.2d 675 (1983), relied on by the
dissent, post, at 714, does not weigh against
standing in this case. In Lyons, we held that a
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plaintiff lacked standing to seek an injunction
against the enforcement of a police chokehold
policy because he could not credibly allege that he

faced a realistic threat from the policy. 461
U.S., at 107, n. 7, 103 S.Ct. 1660. In the footnote
from Lyons cited by the dissent, we noted that
“[t]he reasonableness of Lyons’ fear is dependent
upon the likelihood of a recurrence of the allegedly
unlawful conduct,” and that his “subjective
apprehensions” that such a recurrence would even
take place were not enough to support standing.

Id., at 108, n. 8, 103 S.Ct. 1660. Here, in
contrast, it is undisputed that Laidlaw’s unlawful
conduct—discharging pollutants in excess of
permit limits—was occurring at the time the
complaint was filed. Under Lyons, then, the only
“subjective” issue here is “[t]he reasonableness of
[the] fear” that led the affiants to respond to that
concededly ongoing conduct by refraining from
use of the North Tyger River and surrounding
areas. Unlike the dissent, post, at 714, we see
nothing “improbable” about the proposition that a
company’s continuous and pervasive illegal
discharges of pollutants into a river would cause
nearby residents to curtail their recreational use of
that waterway and would subject them to other
economic and aesthetic harms. The proposition is
entirely *185 reasonable, the District Court found
it was true in this case, and that is enough for
injury in fact.

Ul Laidlaw argues next that even if FOE had
standing to seek injunctive relief, it lacked standing
to seek civil penalties. Here the asserted defect is
not injury but redressability. Civil penalties offer
no redress to private plaintiffs, Laidlaw argues,
because they are paid to the Government, and
therefore a citizen plaintiff can never have standing
to seek them.

Bl Laidlaw is right to insist that a plaintiff must
demonstrate standing separately for each form of

relief sought. See, e.g., Lyons, 461 U.S., at 109,
103 S.Ct. 1660 (notwithstanding the fact that
plaintiff had standing to pursue damages, he lacked
standing to pursue injunctive relief); see also

Lewis v. Casey, 518 U.S. 343, 358, n. 6, 116
S.Ct. 2174, 135 L.Ed.2d 606 (1996) (“[S]tanding is
not dispensed in gross.”’). But it is wrong to
maintain that citizen plaintiffs facing ongoing
violations never have standing to seek civil
penalties.

We have recognized on numerous occasions that
“all civil penalties have some deterrent effect.”

Hudson v. United States, 522 U.S. 93, 102, 118
S.Ct. 488, 139 L.Ed.2d 450 (1997); see also, e.g.,

Department of Revenue of Mont. v. Kurth
Ranch, 511 U.S. 767, 778, 114 S.Ct. 1937, 128
L.Ed.2d 767 (1994). More specifically, Congress
has found that civil penalties in Clean Water Act
cases do more than promote immediate compliance
by limiting the defendant’s economic incentive to
delay its attainment of permit limits; they also deter
future violations. This congressional determination
warrants judicial attention and respect. “The
legislative history of the Act reveals that Congress
wanted the district court to consider the need for
retribution and deterrence, in addition to
restitution, when it imposed civil penalties. ... [The
district court may] seek to deter future violations
by basing the penalty on its economic impact.”

Tull v. United States, 481 U.S. 412, 422423,
107 S.Ct. 1831, 95 L.Ed.2d 365 (1987).

It can scarcely be doubted that, for a plaintiff who
is injured or faces the threat of future injury due to
illegal conduct ongoing at the time of suit, a
sanction that effectively *186 abates that conduct
and prevents its recurrence provides a form of
redress. Civil penalties can fit that description. To
the extent that they encourage **707 defendants to
discontinue current violations and deter them from
committing future ones, they afford redress to
citizen plaintiffs who are injured or threatened with
injury as a consequence of ongoing unlawful
conduct.

The dissent argues that it is the availability rather
than the imposition of civil penalties that deters any
particular polluter from continuing to pollute. Post,
at 718-719. This argument misses the mark in two
ways. First, it overlooks the interdependence of the
availability and the imposition; a threat has no
deterrent value unless it is credible that it will be
carried out. Second, it is reasonable for Congress to
conclude that an actual award of civil penalties
does in fact bring with it a significant quantum of
deterrence over and above what is achieved by the
mere prospect of such penalties. A would-be
polluter may or may not be dissuaded by the
existence of a remedy on the books, but a
defendant once hit in its pocketbook will surely
think twice before polluting again.?

We recognize that there may be a point at which
the deterrent effect of a claim for civil penalties
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becomes so insubstantial or so remote that it cannot
support citizen standing. The fact that this
vanishing point is not easy to ascertain does not
detract from the deterrent power of such penalties
in the ordinary case. Justice Frankfurter’s
observations for *187 the Court, made in a
different context nearly 60 years ago, hold true
here as well:
“How to effectuate policy—the adaptation of
means to legitimately sought ends—is one of the
most intractable of legislative problems.
Whether proscribed conduct is to be deterred by
qui tam action or triple damages or injunction, or
by criminal prosecution, or merely by defense to
actions in contract, or by some, or all, of these
remedies in combination, is a matter within the
legislature’s range of choice. Judgment on the
deterrent effect of the various weapons in the
armory of the law can lay little claim to

scientific basis.” Tigner v. Texas, 310 U.S.
141, 148, 60 S.Ct. 879, 84 L.Ed. 1124 (1940).2

In this case we need not explore the outer limits of
the principle that civil penalties provide sufficient
deterrence to support redressability. Here, the civil
penalties sought by FOE carried with them a
deterrent effect that made it likely, as opposed to
merely speculative, that the penalties would redress
FOE’s injuries by abating current violations and
preventing future ones—as the District Court
reasonably found when it assessed a penalty of

$405,800. ™ 956 F.Supp., at 610-611.

Laidlaw contends that the reasoning of our decision
in Steel Co. directs the conclusion that citizen
plaintiffs have no standing to seek civil penalties
under the Act. We disagree. Steel Co. established
that citizen suitors lack standing to seek civil
penalties for violations that have abated by the time

of suit. I 523 U.S., at 106-107, 118 S.Ct. 1003.
We specifically noted in that case that there was no
allegation in the complaint of any continuing or
imminent violation, and that no basis for such an

allegation appeared to exist. Id., at 108, 118

S.Ct. 1003; see also Gwaltney, 484 U.S., at 59,
108 S.Ct. 376 (“the harm sought to be addressed by
*188 the citizen suit lies in the **708 present or the
future, not in the past”). In short, Steel Co. held
that private plaintiffs, unlike the Federal
Government, may not sue to assess penalties for
wholly past violations, but our decision in that case
did not reach the issue of standing to seek penalties
for violations that are ongoing at the time of the

complaint and that could continue into the future if
undeterred.

*189 B

Satisfied that FOE had standing under Article 111 to
bring this action, we turn to the question of
mootness.

191 101 111 The only conceivable basis for a finding
of mootness in this case is Laidlaw’s voluntary
conduct—either its achievement by August 1992 of
substantial compliance with its NPDES permit or
its more recent shutdown of the Roebuck facility. It
is well settled that “a defendant’s voluntary
cessation of a challenged practice does not deprive
a federal court of its power to determine the

legality of the practice.” City of Mesquite, 455
U.S., at 289, 102 S.Ct. 1070. “[I]f it did, the courts
would be compelled to leave ‘[t]he defendant ...

free to return to his old ways.” ” Id., at 289, n.

10, 102 S.Ct. 1070 (citing United States v. W.T.
Grant Co., 345 U.S. 629, 632, 73 S.Ct. 894, 97
L.Ed. 1303 (1953)). In accordance with this
principle, the standard we have announced for
determining whether a case has been mooted by the
defendant’s voluntary conduct is stringent: “A case
might become moot if subsequent events made it
absolutely clear that the allegedly wrongful
behavior could not reasonably be expected to

recur.” United States v. Concentrated
Phosphate Export Assn., 393 U.S. 199, 203, 89
S.Ct. 361, 21 L.Ed.2d 344 (1968). The “heavy
burden of persua[ding]” the court that the
challenged conduct cannot reasonably be expected
to start up again lies with the party asserting
mootness. Ibid.

The Court of Appeals justified its mootness
disposition by reference to Steel Co., which held
that citizen plaintiffs lack standing to seek civil
penalties for wholly past violations. In relying on
Steel Co., the Court of Appeals confused mootness
with standing. The confusion is understandable,
given this Court’s repeated statements that the
doctrine of mootness **709 can be described as
“the doctrine of standing set in a time frame: The
requisite personal interest that must exist at the
commencement of the litigation (standing) must
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120 S.Ct. 693, 49 ERC 1769, 163 A.L.R. Fed. 749, 145 L.Ed.2d 610, 68 USLW 4044...

continue throughout its existence (mootness).”
Arizonans for Official English, 520 U.S., at 68,

n. 22, 117 S.Ct. 1055 (quoting United States
Parole Comm’n v. Geraghty, 445 U.S. 388, 397,
100 S.Ct. 1202, 63 L.Ed.2d 479 (1980), in turn
*190 quoting Monaghan, Constitutional
Adjudication: The Who and When, 82 Yale L.J.
1363, 1384 (1973)) (internal quotation marks
omitted).

1121 1131 Careful reflection on the long-recognized
exceptions to mootness, however, reveals that the
description of mootness as “standing set in a time
frame” is not comprehensive. As just noted, a
defendant claiming that its voluntary compliance
moots a case bears the formidable burden of
showing that it is absolutely clear the allegedly
wrongful behavior could not reasonably be

expected to recur. Concentrated Phosphate
Export Assn., 393 U.S., at 203, 89 S.Ct. 361. By
contrast, in a lawsuit brought to force compliance,
it is the plaintiff’s burden to establish standing by
demonstrating that, if unchecked by the litigation,
the defendant’s allegedly wrongful behavior will
likely occur or continue, and that the “threatened
injury [is] certainly impending.” Whitmore v.
Arkansas, 495 U.S. 149, 158, 110 S.Ct. 1717, 109
L.Ed.2d 135 (1990) (citations and internal
quotation marks omitted). Thus, in Lyons, as
already noted, we held that a plaintiff lacked initial
standing to seek an injunction against the
enforcement of a police chokehold policy because
he could not credibly allege that he faced a realistic

threat arising from the policy. 461 US., at
105-110, 103 S.Ct. 1660. Elsewhere in the
opinion, however, we noted that a citywide
moratorium on police chokeholds—an action that
surely diminished the already slim likelihood that
any particular individual would be choked by
police—would not have mooted an otherwise valid
claim for injunctive relief, because the moratorium

by its terms was not permanent. Id., at 101, 103
S.Ct. 1660. The plain lesson of these cases is that
there are circumstances in which the prospect that a
defendant will engage in (or resume) harmful
conduct may be too speculative to support
standing, but not too speculative to overcome
mootness.

141 8 Furthermore, if mootness were simply
“standing set in a time frame,” the exception to
mootness that arises when the defendant’s
allegedly unlawful activity is “capable of

B

repetition, yet evading review,” could not exist.
When, for example, *191 a mentally disabled
patient files a lawsuit challenging her confinement
in a segregated institution, her postcomplaint
transfer to a community-based program will not

moot the action, Olmstead v. L.C., 527 U.S.
581, 594, n. 6, 119 S.Ct. 2176, 144 L.Ed.2d 540
(1999), despite the fact that she would have lacked
initial standing had she filed the complaint after the
transfer. Standing admits of no similar exception; if
a plaintiff lacks standing at the time the action
commences, the fact that the dispute is capable of
repetition yet evading review will not entitle the

complainant to a federal judicial forum. See
Steel Co., 523 U.S., at 109, 118 S.Ct. 1003 (“ ‘the
mootness exception for disputes capable of
repetition yet evading review ... will not revive a
dispute which became moot before the action

commenced’ ”) (quoting Renne v. Geary, 501
U.S. 312, 320, 111 S.Ct. 2331, 115 L.Ed.2d 288
(1991)).

We acknowledged the distinction between
mootness and standing most recently in Steel Co.:

“The United States ... argues that the injunctive
relief does constitute remediation because ‘there
is a presumption of [future] injury when the
defendant has voluntarily ceased its illegal
activity in response to litigation,” even if that
occurs before a complaint is filed.... This makes
a sword out of a shield. The ‘presumption’ the
Government refers to has been applied to refute
**710 the assertion of mootness by a defendant
who, when sued in a complaint that alleges
present or threatened injury, ceases the
complained-of activity.... It is an immense and
unacceptable stretch to call the presumption into
service as a substitute for the allegation of
present or threatened injury upon which initial

standing must be based.” 523 U.S., at 109,

118 S.Ct. 1003.

1161 Standing doctrine functions to ensure, among
other things, that the scarce resources of the federal
courts are devoted to those disputes in which the
parties have a concrete stake. In contrast, by the
time mootness is an issue, the case has been
brought and litigated, often (as here) for years. To
*192 abandon the case at an advanced stage may
prove more wasteful than frugal. This argument
from sunk costs® does not license courts to retain
jurisdiction over cases in which one or both of the
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Friends of the Earth, Inc. v. Laidlaw Environmental Services..., 528 U.S. 167 (2000)
120 S.Ct. 693, 49 ERC 1769, 163 A.L.R. Fed. 749, 145 L.Ed.2d 610, 68 USLW 4044...

parties plainly lack a continuing interest, as when
the parties have settled or a plaintiff pursuing a

nonsurviving claim has died. See, e.g., DeFunis
v. Odegaard, 416 U.S. 312, 94 S.Ct. 1704, 40
L.Ed.2d 164 (1974) (per curiam) (non-class-action
challenge to constitutionality of law school
admissions  process mooted when plaintiff,
admitted pursuant to preliminary injunction, neared
graduation and defendant law school conceded
that, as a matter of ordinary school policy, plaintiff
would be allowed to finish his final term);

Arizonans, 520 U.S., at 67, 117 S.Ct. 1055
(non-class-action challenge to state constitutional
amendment declaring English the official language
of the State became moot when plaintiff, a state
employee who sought to use her bilingual skills,
left state employment). But the argument surely
highlights an important difference between the two

doctrines. See generally Honig v. Doe, 484
U.S. 305, 329-332, 108 S.Ct. 592, 98 L.Ed.2d 686
(1988) (REHNQUIST, C. J., concurring).

(171 (18] [191 [201 [21 |n jts brief, Laidlaw appears to
argue that, regardless of the effect of Laidlaw’s
compliance, FOE doomed its own civil penalty
claim to mootness by failing to appeal the District
Court’s denial of injunctive relief. Brief for
Respondent 14-17. This argument misconceives

the statutory scheme. Under § 1365(a), the
district court has discretion to determine which
form of relief is best suited, in the particular case,
to abate current violations and deter future ones.
“[A] federal judge sitting as chancellor is not
mechanically obligated to grant an injunction for

every violation of law.” *193 Weinberger v.
Romero-Barcelo, 456 U.S. 305, 313, 102 S.Ct.
1798, 72 L.Ed.2d 91 (1982). Denial of injunctive
relief does not necessarily mean that the district
court has concluded there is no prospect of future
violations for civil penalties to deter. Indeed, it
meant no such thing in this case. The District Court
denied injunctive relief, but expressly based its
award of civil penalties on the need for deterrence.

See -956 F.Supp., at 610-611. As the dissent
notes, post, at 717, federal courts should aim to

733

ensure the framing of relief no broader than

required by the precise facts.” ” ' Schlesinger v.
Reservists Comm. to Stop the War, 418 U.S. 208,
222, 94 S.Ct. 2925, 41 L.Ed.2d 706 (1974). In
accordance with this aim, a district court in a Clean
Water Act citizen suit properly may conclude that
an injunction would be an excessively intrusive

remedy, because it could entail continuing
superintendence of the permit holder’s activities by
a federal court—a process burdensome to court and

permit holder alike. See City of Mesquite, 455
US., at 289, 102 S.Ct. 1070 (although the
defendant’s voluntary cessation of the challenged
practice does not moot the case, **711 “[s]uch
abandonment is an important factor bearing on the
question whether a court should exercise its power
to enjoin the defendant from renewing the
practice”).

Laidlaw also asserts, in a supplemental suggestion
of mootness, that the closure of its Roebuck
facility, which took place after the Court of
Appeals issued its decision, mooted the case. The
facility closure, like Laidlaw’s earlier achievement
of substantial compliance with its permit
requirements, might moot the case, but—we once
more reiterate—only if one or the other of these
events made it absolutely clear that Laidlaw’s
permit violations could not reasonably be expected

to recur. Concentrated Phosphate Export Assn.,
393 U.S,, at 203, 89 S.Ct. 361. The effect of both
Laidlaw’s compliance and the facility closure on
the prospect of future violations is a disputed
factual matter. FOE points out, for example—and
Laidlaw does not appear to contest—that Laidlaw
retains its *194 NPDES permit. These issues have
not been aired in the lower courts; they remain
open for consideration on remand.®

C

(221 FOE argues that it is entitled to attorneys’ fees
on the theory that a plaintiff can be a “prevailing
party” for purposes of | 33 U.S.C. § 1365(d) if it
was the “catalyst” that triggered a favorable
outcome. In the decision under review, the Court of
Appeals noted that its Circuit precedent construed

our decision in Farrar v. Hobby, 506 U.S. 103,
113 S.Ct. 566, 121 L.Ed.2d 494 (1992), to require
rejection of that theory. . 149 F.3d, at 307, n. 5
(citing S-1 & S-2 v. State Bd. of Ed. of N. C,,

21 F.3d 49, 51 (C.A4 1994) (en banc)). ™ cf.
Foreman v. Dallas County, 193 F.3d 314, 320
(C.A5 1999) (stating, in dicta, that “[a]fter Farrar
... the continuing validity of the catalyst theory is in
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serious doubt”).

Farrar acknowledged that a civil rights plaintiff
awarded nominal damages may be a “prevailing

party” under | 42 U.S.C. § 1988. 506 U.S., at
112, 113 S.Ct. 566. The case involved no catalytic
effect. Recognizing that the issue was not
presented for this Court’s decision in Farrar,
several Courts of Appeals have expressly
concluded that Farrar did not repudiate the catalyst

theory. See o Marbley v. Bane, 57 F.3d 224, 234

(C.A.2 1995); Baumgartner v. Harrisburg
Housing Authority, 21 F.3d 541, 546-550 (C.A.3

1994); -Zinn v. Shalala, 35 F.3d 273, 276

(C.A7 1994). ™ Little Rock School Dist. v.
Pulaski County Special Sch. Dist., # 1, 17 F.3d

260, 263, n. 2 (C.A.8 1994); Kilgour v.
Pasadena, 53 F.3d 1007, 1010 (C.A.9 1995); *195

™ Beard v. Teska, 31 F.3d 942, 951-952 (C.A.10

1994); -Morris v. West Palm Beach, 194 F.3d
1203, 1207 (C.A.11 1999). Other Courts of
Appeals have likewise continued to apply the

catalyst theory notwithstanding Farrar. -Paris
v. United States Dept. of Housing and Urban
Development, 988 F.2d 236, 238 (C.A.1 1993);

Citizens Against Tax Waste v. Westerville City
School, 985 F.2d 255, 257 (C.A.6 1993).

It would be premature, however, for us to address
the continuing validity of the catalyst theory in the
context of this case. The District Court, in an order
separate from the one in which it imposed civil
penalties against Laidlaw, stayed the time for a
petition for attorneys’ fees until the time for appeal
had expired or, if either party appealed, until the

appeal was resolved. See 149 F.3d, at 305
(describing order staying time for attorneys’ fees
petition). In the opinion accompanying its order on
penalties, the District Court stated **712 only that
“this court has considered that Laidlaw will be
required to reimburse plaintiffs for a significant
amount of legal fees,” and referred to “potential fee

awards.” o 956 F.Supp., at 610-611. Thus, when
the Court of Appeals addressed the availability of
counsel fees in this case, no order was before it
either denying or awarding fees. It is for the
District Court, not this Court, to address in the first
instance any request for reimbursement of costs,
including fees.

For the reasons stated, the judgment of the United
States Court of Appeals for the Fourth Circuit is
reversed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.

Justice STEVENS, concurring.

Although the Court has identified a sufficient
reason for rejecting the Court of Appeals’
mootness determination, it is important also to note
that the case would not be moot *196 even if it
were absolutely clear that respondent had gone out
of business and posed no threat of future permit
violations. The District Court entered a valid
judgment requiring respondent to pay a civil
penalty of $405,800 to the United States. No
postjudgment conduct of respondent could
retroactively invalidate that judgment. A record of
voluntary postjudgment compliance that would
justify a decision that injunctive relief is
unnecessary, or even a decision that any claim for
injunctive relief is now moot, would not warrant
vacation of the valid money judgment.

Furthermore, petitioners’ claim for civil penalties
would not be moot even if it were absolutely clear
that respondent’s violations could not reasonably
be expected to recur because respondent achieved
substantial compliance with its permit requirements
after petitioners filed their complaint but before the
District Court entered judgment. As the Courts of
Appeals (other than the court below) have
uniformly concluded, a polluter’s voluntary
postcomplaint cessation of an alleged violation will
not moot a citizen-suit claim for civil penalties
even if it is sufficient to moot a related claim for
injunctive or declaratory relief.” This conclusion is
consistent with the structure of the Clean Water
Act, which attaches liability for civil penalties at

the time a permit violation occurs. 33 US.C. §
1319(d) (“Any person who violates *197 [certain
provisions of the Act or certain permit conditions
and limitations] shall be subject to a civil penalty
... It is also consistent with the character of civil
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penalties, which, for purposes of mootness
analysis, should be equated with punitive damages
rather than with injunctive or declaratory relief.

See Tull v. United States, 481 U.S. 412,
422-423, 107 S.Ct. 1831, 95 L.Ed.2d 365 (1987).
No one contends that a defendant’s postcomplaint
conduct could moot a claim for punitive damages;
civil penalties should be treated the same way.

The cases cited by the Court in its discussion of the
mootness issue all involved requests for injunctive

or declaratory relief. In only one, Los Angeles
v. Lyons, 461 U.S. 95, 103 S.Ct. 1660, 75 L.Ed.2d
675 (1983), did the plaintiff seek damages, and
**713 in that case the opinion makes it clear that
the inability to obtain injunctive relief would have

no impact on the damages claim. Id., at 105, n.
6, 109, 103 S.Ct. 1660. There is no precedent,
either in our jurisprudence, or in any other of
which | am aware, that provides any support for the
suggestion that postcomplaint factual
developments that might moot a claim for
injunctive or declaratory relief could either moot a
claim for monetary relief or retroactively invalidate
a valid money judgment.

Justice KENNEDY, concurring.

Difficult and fundamental questions are raised
when we ask whether exactions of public fines by
private litigants, and the delegation of Executive
power which might be inferable from the
authorization, are permissible in view of the
responsibilities committed to the Executive by
Article 1l of the Constitution of the United States.
The questions presented in the petition for
certiorari did not identify these issues with
particularity; and neither the Court of Appeals in
deciding the case nor the parties in their briefing
before this Court devoted specific attention to the
subject. In my view these matters are best reserved
for a later case. With this observation, | join the
opinion of the Court.

*198 Justice SCALIA, with whom Justice
THOMAS joins, dissenting.

The Court begins its analysis by finding injury in
fact on the basis of vague affidavits that are

undermined by the District Court’s express finding
that Laidlaw’s discharges caused no demonstrable
harm to the environment. It then proceeds to marry
private wrong with public remedy in a union that
violates  traditional  principles of  federal
standing—thereby permitting law enforcement to
be placed in the hands of private individuals.
Finally, the Court suggests that to avoid mootness
one needs even less of a stake in the outcome than
the Court’s watered-down requirements for initial
standing. I dissent from all of this.

Plaintiffs, as the parties invoking federal
jurisdiction, have the burden of proof and
persuasion as to the existence of standing.

Lujan v. Defenders of Wildlife, 504 U.S. 555,
561, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992)

(hereinafter Lujan ); FW/PBS, Inc. v. Dallas,
493 U.S. 215, 231, 110 S.Ct. 596, 107 L.Ed.2d 603
(1990). The plaintiffs in this case fell far short of
carrying their burden of demonstrating injury in
fact. The Court cites affiants’ testimony asserting
that their enjoyment of the North Tyger River has
been diminished due to “concern” that the water
was polluted, and that they ‘believed” that
Laidlaw’s mercury exceedances had reduced the
value of their homes. Ante, at 704-705. These
averments alone cannot carry the plaintiffs’ burden
of demonstrating that they have suffered a

“concrete and particularized” injury, Lujan,
504 U.S., at 560, 112 S.Ct. 2130. General
allegations of injury may suffice at the pleading
stage, but at summary judgment plaintiffs must set
forth “specific facts” to support their claims.

Id., at 561, 112 S.Ct. 2130. And where, as here,
the case has proceeded to judgment, those specific
facts must be “ ‘supported adequately by the
evidence adduced at trial,” ” ibid. (quoting

Gladstone, Realtors v. Village of Bellwood, 441
U.S. 91, 115, n. 31, 99 S.Ct. 1601, 60 L.Ed.2d 66
(1979)). In this case, the affidavits themselves are
*199 woefully short on “specific facts,” and the
vague allegations of injury they do make are
undermined by the evidence adduced at trial.

Typically, an environmental plaintiff claiming
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injury due to discharges in violation of the Clean
Water Act argues that the discharges harm the
environment, and that the harm to the environment
injures him. This route to injury is barred in the
present case, however, since the District Court
concluded after considering all the evidence that
there had been “no demonstrated proof of harm to

the environment,” **714 - 956 F.Supp. 588, 602
(D.S.C.1997), that the “permit violations at issue in
this citizen suit did not result in any health risk or
environmental harm,” ibid., that “[a]ll available
data ... fail to show that Laidlaw’s actual

discharges have resulted in harm to the North

Tyger River,” - id., at 602—-603, and that “the
overall quality of the river exceeds levels necessary
to support ... recreation in and on the water,”

4. at 600.

The Court finds these conclusions unproblematic
for standing, because “[t]he relevant showing for
purposes of Article 11l standing ... is not injury to
the environment but injury to the plaintiff.” Ante, at
704. This statement is correct, as far as it goes. We
have certainly held that a demonstration of harm to
the environment is not enough to satisfy the
injury-in-fact requirement unless the plaintiff can
demonstrate how he personally was harmed. E.g.,

Lujan, supra, at 563, 112 S.Ct. 2130. In the
normal course, however, a lack of demonstrable
harm to the environment will translate, as it plainly
does here, into a lack of demonstrable harm to
citizen plaintiffs. While it is perhaps possible that a
plaintiff could be harmed even though the
environment was not, such a plaintiff would have
the burden of articulating and demonstrating the
nature of that injury. Ongoing “concerns” about the
environment are not enough, for “[i]t is the reality
of the threat of repeated injury that is relevant to
the standing inquiry, not the plaintiff’s subjective

apprehensions,” Los Angeles v. Lyons, 461 U.S.
95, 107, n. 8, 103 S.Ct. 1660, 75 L.Ed.2d 675
(1983). At the very least, in *200 the present case,
one would expect to see evidence supporting the
affidavits’ bald assertions regarding decreasing
recreational usage and declining home values, as
well as evidence for the improbable proposition
that Laidlaw’s violations, even though harmless to
the environment, are somehow responsible for

these effects. Cf. Gladstone, supra, at 115, 99
S.Ct. 1601 (noting that standing could be
established by “convincing evidence” that a decline
in real estate values was attributable to the
defendant’s conduct). Plaintiffs here have made no

attempt at such a showing, but rely entirely upon
unsupported and unexplained affidavit allegations
of “concern.”

Indeed, every one of the affiants deposed by
Laidlaw cast into doubt the (in any event
inadequate) proposition that subjective “concerns”
actually affected their conduct. Linda Moore, for
example, said in her affidavit that she would use
the affected waterways for recreation if it were not
for her concern about pollution. Record, Doc. No.
71 (Exhs. 45, 46). Yet she testified in her
deposition that she had been to the river only twice,
once in 1980 (when she visited someone who lived
by the river) and once after this suit was filed.
Record, Doc. No. 62 (Moore Deposition 23-24).
Similarly, Kenneth Lee Curtis, who claimed he was
injured by being deprived of recreational activity at
the river, admitted that he had not been to the river
since he was “a kid,” ibid. (Curtis Deposition, pt. 2,
p. 38), and when asked whether the reason he
stopped visiting the river was because of pollution,
answered “no,” id., at 39. As to Curtis’s claim that
the river “looke[d] and smell[ed] polluted,” this
condition, if present, was surely not caused by
Laidlaw’s discharges, which according to the
District Court “did not result in any health risk or

environmental harm.” - 956 F.Supp., at 602. The
other affiants cited by the Court were not deposed,
but their affidavits state either that they would use
the river if it were not polluted or harmful (as the
court subsequently found it is not), Record, Doc.
No. 21 (Exhs. 7, *201 8, and 9), or said that the
river looks polluted (which is also incompatible
with the court’s findings), ibid. (Exh. 10). These
affiants have established nothing but “subjective
apprehensions.”

The Court is correct that the District Court
explicitly found standing—albeit “by the very
slimmest of margins,” and as “an awfully close
call.” App. in No. 97-1246 (C.A.4), pp. 207-208
(Tr. of Hearing 39-40 (June 30, 1993)). That
cautious finding, **715 however, was made in
1993, long before the court’s 1997 conclusion that
Laidlaw’s  discharges did not harm the
environment. As we have previously recognized,
an initial conclusion that plaintiffs have standing is
subject to reexamination, particularly if later
evidence proves inconsistent with that conclusion.

Gladstone, 441 U.S., at 115, and n. 31, 99 S.Ct.

1601; Wyoming v. Oklahoma, 502 U.S. 437,
446, 112 S.Ct. 789, 117 L.Ed.2d 1 (1992). Laidlaw
challenged the existence of injury in fact on appeal
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to the Fourth Circuit, but that court did not reach
the question. Thus no lower court has reviewed the
injury-in-fact issue in light of the extensive studies
that led the District Court to conclude that the
environment was not harmed by Laidlaw’s
discharges.

Inexplicably, the Court is untroubled by this, but
proceeds to find injury in fact in the most casual
fashion, as though it is merely confirming a careful
analysis made below. Although we have previously
refused to find standing based on the “conclusory

allegations of an affidavit,” Lujan v. National
Wildlife Federation, 497 U.S. 871, 888, 110 S.Ct.
3177, 111 L.Ed.2d 695 (1990), the Court is content
to do just that today. By accepting plaintiffs’
vague, contradictory, and  unsubstantiated
allegations of “concern” about the environment as
adequate to prove injury in fact, and accepting
them even in the face of a finding that the
environment was not demonstrably harmed, the
Court makes the injury-in-fact requirement a sham.
If there are permit violations, and a member of a
plaintiff environmental organization lives near the
offending plant, it would be difficult not to satisfy
today’s lenient standard.

*202 11

The Court’s treatment of the redressability
requirement—which would have been unnecessary
if it resolved the injury-in-fact question
correctly—is equally cavalier. As discussed above,
petitioners allege ongoing injury consisting of
diminished enjoyment of the affected waterways
and decreased property values. They allege that
these injuries are caused by Laidlaw’s continuing
permit violations. But the remedy petitioners seek
is neither recompense for their injuries nor an
injunction against future violations. Instead, the
remedy is a statutorily specified “penalty” for past
violations, payable entirely to the United States
Treasury. Only last Term, we held that such
penalties do not redress any injury a citizen

plaintiff has suffered from past violations. Steel
Co. v. Citizens for a Better Environment, 523 U.S.
83, 106-107, 118 S.Ct. 1003, 140 L.Ed.2d 210
(1998). The Court nonetheless finds the

redressability ~ requirement  satisfied  here,
distinguishing Steel Co. on the ground that in this
case petitioners allege ongoing violations; payment
of the penalties, it says, will remedy petitioners’
injury by deterring future violations by Laidlaw.

Ante, at 706-707. It holds that a penalty payable
to the public “remedies” a threatened private harm,
and suffices to sustain a private suit.

That holding has no precedent in our jurisprudence,
and takes this Court beyond the “cases and
controversies”  that  Article III of the
ConstitutionArticle 111 of the Constitution has
entrusted to its resolution. Even if it were
appropriate, moreover, to allow Article IllArticle
I1I’s remediation requirement to be satisfied by the
indirect private consequences of a public penalty,
those consequences are entirely too speculative in
the present case. The new standing law that the
Court makes—Iike all expansions of standing
beyond the traditional constitutional limits—has
grave implications for democratic governance. |
shall discuss these three points in turn.

*203 A

In Linda R.S. v. Richard D., 410 U.S. 614, 93
S.Ct. 1146, 35 L.Ed.2d 536 (1973), the plaintiff,
mother of an illegitimate child, sought, on behalf of
herself, her child, and all others similarly situated,
an injunction against discriminatory application of
Art. 602 of the Texas Penal Code. **716 Although
that provision made it a misdemeanor for “any
parent” to refuse to support his or her minor
children under 18 years of age, it was enforced
only against married parents. That refusal, the
plaintiff contended, deprived her and her child of
the equal protection of the law by denying them the
deterrent effect of the statute upon the father’s
failure to fulfill his support obligation. The Court
held that there was no Article IllArticle Il
standing. There was no “ ‘direct’ relationship,” it
said, “between the alleged injury and the claim
sought to be adjudicated,” since “[t]he prospect
that prosecution will, at least in the future, result in
payment of support can, at best, be termed only

speculative.” Id., at 618, 93 S.Ct. 1146. “[Our
cases] demonstrate that, in American jurisprudence
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at least, a private citizen lacks a judicially
cognizable interest in the prosecution or

nonprosecution of another.” Id., at 619, 93

S.Ct. 1146.

Although the Court in Linda R.S. recited the

“logical nexus” analysis of | Flast v. Cohen, 392
U.S. 83, 88 S.Ct. 1942, 20 L.Ed.2d 947 (1968),
which has since fallen into desuetude, “it is clear
that standing was denied because of the
unlikelihood that the relief requested would redress

appellant’s claimed injury.” Duke Power Co. v.
Carolina Environmental Study Group, Inc., 438
U.S. 59, 79, n. 24, 98 S.Ct. 2620, 57 L.Ed.2d 595
(1978). There was no “logical nexus” between
nonenforcement of the statute and Linda R. S.’s
failure to receive support payments because “[t]he
prospect that prosecution will ... result in payment

of support” was “speculative,” Linda R. S,
supra, at 618, 93 S.Ct. 1146—that is to say, it was
uncertain whether the relief would prevent the
injury.t Of *204 course precisely the same situation
exists here. The principle that “in American
jurisprudence ... a private citizen lacks a judicially
cognizable interest in the prosecution or
nonprosecution of another” applies no less to
prosecution for civil penalties payable to the State
than to prosecution for criminal penalties owing to
the State.

The Court’s opinion reads as though the only
purpose and effect of the redressability requirement
is to assure that the plaintiff receive some of the
benefit of the relief that a court orders. That is not
so. If it were, a federal tort plaintiff fearing
repetition of the injury could ask for tort damages
to be paid not only to himself but to other victims
as well, on the theory that those damages would
have at least some deterrent effect beneficial to
him. Such a suit is preposterous because the
“remediation” that is the traditional business of
Anglo-American courts is relief specifically
tailored to the plaintiff’s injury, and not any sort of
relief that has some incidental benefit to the
plaintiff. Just as a “generalized grievance” that
affects the entire citizenry cannot satisfy the
injury-in-fact requirement even though it aggrieves
the plaintiff along with everyone else, see

Lujan, 504 U.S., at 573-574, 112 S.Ct. 2130, so
also a generalized remedy that deters all future
unlawful activity against all persons cannot satisfy
the remediation requirement, even though it deters
(among other things) repetition of this particular

unlawful activity against these particular plaintiffs.

Thus, relief against prospective harm s
traditionally afforded by way of an injunction, the
scope of which is limited by the scope of the

threatened injury. Lewis v. Casey, 518 U.S.
343, 357-360, 116 S.Ct. 2174, 135 L.Ed.2d 606

(1996); Lyons, 461 U.S., at 105-107, and n. 7,
103 S.Ct. 1660. In seeking to overturn that tradition
by **717 giving an individualplaintiff *205 the
power to invoke a public remedy, Congress has
done precisely what we have said it cannot do:
convert an “undifferentiated public interest” into an
“individual right” vindicable in the courts.

Lujan, supra, at 577, 112 S.Ct. 2130; Steel
Co., 523 U.S,, at 106, 118 S.Ct. 1003. The sort of
scattershot redress approved today makes nonsense

of our statement in Schlesinger v. Reservists
Comm. to Stop the War, 418 U.S. 208, 222, 94
S.Ct. 2925 (1974), that the requirement of injury in
fact “insures the framing of relief no broader than
required by the precise facts.” A claim of
particularized future injury has today been made
the vehicle for pursuing generalized penalties for
past violations, and a threshold showing of injury
in fact has become a lever that will move the
world.

As | have just discussed, it is my view that a
plaintiff’s desire to benefit from the deterrent effect
of a public penalty for past conduct can never
suffice to establish a case or controversy of the sort
known to our law. Such deterrent effect is, so to
speak, “speculative as a matter of law.” Even if that
were not so, however, the deterrent effect in the
present case would surely be speculative as a
matter of fact.

The Court recognizes, of course, that to satisfy
Article [llArticle 1lI, it must be “likely,” as
opposed to “merely speculative,” that a favorable

decision will redress plaintiffs’ injury, Lujan,
supra, at 561, 112 S.Ct. 2130. See ante, at 704.
Further, the Court recognizes that not all deterrent
effects of all civil penalties will meet this
standard—though it declines to “explore the outer
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Friends of the Earth, Inc. v. Laidlaw Environmental Services..., 528 U.S. 167 (2000)
120 S.Ct. 693, 49 ERC 1769, 163 A.L.R. Fed. 749, 145 L.Ed.2d 610, 68 USLW 4044...

limits” of adequate deterrence, ante, at 707. It
concludes, however, that in the present case “the
civil penalties sought by FOE carried with them a
deterrent effect” that satisfied the “likely [rather
than] speculative” standard. 1bid. There is little in
the Court’s opinion to explain why it believes this
is sO.

The Court cites the District Court’s conclusion that
the penalties imposed, along with anticipated fee
awards, provided *206 ‘“adequate deterrence.”

Ante, at 703, 707; "™ 956 F.Supp., at 611. There is
absolutely no reason to believe, however, that this
meant “deterrence adequate to prevent an injury to
these plaintiffs that would otherwise occur.” The
statute does not even mention deterrence in general
(much less deterrence of future harm to the
particular plaintiff) as one of the elements that the
court should consider in fixing the amount of the
penalty. (That element can come in, if at all, under
the last, residual category of “such other matters as

justice may require.” @ 33 U.S.C. § 1319(d).) The
statute does require the court to consider “the
seriousness of the violation or violations, the
economic benefit (if any) resulting from the
violation, any history of such violations, any
good-faith efforts to comply with the applicable
requirements, [and] the economic impact of the

penalty on the violator....” Ibid., see o 956
F.Supp., at 601. The District Court meticulously
discussed, in subsections (a) through (e) of the
portion of its opinion entitled “Civil Penalty,” each
one of those specified factors, and then—under
subsection (f) entitled “Other Matters As Justice
May Require,” it discussed “1. Laidlaw’s Failure to
Avail Itself of the Reopener Clause,” “2. Recent
Compliance History,” and “3. The Ever—Changing
Mercury Limit.” There is no mention whatever—in
this portion of the opinion or anywhere else—of
the degree of deterrence necessary to prevent future
harm to these particular plaintiffs. Indeed, neither
the District Court’s final opinion (which contains
the “adequate deterrence” statement) nor its earlier
opinion dealing with the preliminary question
whether South Carolina’s previous lawsuit against
Laidlaw constituted “diligent prosecution” that

would bar citizen suit, see 33 US.C. 8
1365(b)(1)(B), displayed any awareness that
deterrence of future injury to the plaintiffs was
necessary to support standing.

**718 The District Court’s earlier opinion did,
however, quote with approval the passage from a

District Court case which began: “ ‘Civil penalties
seek to deter pollution by discouraging *207 future
violations. To serve this function, the amount of
the civil penalty must be high enough to insure that
polluters cannot simply absorb the penalty as a cost

of doing business.” ” App. 122, quoting - PIRG
v. Powell Duffryn Terminals, Inc., 720 F.Supp.
1158, 1166 (D.N.J. 1989). When the District Court
concluded the “Civil Penalty” section of its opinion
with the statement that “[t]aken together, this court
believes the above penalty, potential fee awards,
and Laidlaw’s own direct and indirect litigation
expenses provide adequate deterrence under the

circumstances of this case,” -956 F.Supp., at
611, it was obviously harking back to this general
statement of what the statutorily prescribed factors
(and the ““as justice may require” factors, which in
this case did not include particularized or even
generalized deterrence) were designed to achieve.
It meant no more than that the court believed the
civil penalty it had prescribed met the statutory
standards.

The Court points out that we have previously said
‘all civil penalties have some deterrent effect,”

ante, at 706 (quoting Hudson v. United States,
522 U.S. 93, 102, 118 S.Ct. 488, 139 L.Ed.2d 450
(1997)). That is unquestionably true: As a general
matter, polluters as a class are deterred from
violating discharge limits by the availability of
civil penalties. However, none of the cases the
Court cites focused on the deterrent effect of a
single imposition of penalties on a particular
lawbreaker. Even less did they focus on the
question whether that particularized deterrent effect
(if any) was enough to redress the injury of a
citizen plaintiff in the sense required by Article
IlArticle 111. They all involved penalties pursued

by the government, not by citizens. See id., at

96, 118 S.Ct. 488; Department of Revenue of
Mont. v. Kurth Ranch, 511 U.S. 767, 773, 114

S.Ct. 1937, 128 L.Ed.2d 767 (1994); Tull v.
United States, 481 U.S. 412, 414, 107 S.Ct. 1831,
95 L.Ed.2d 365 (1987).

If the Court had undertaken the necessary inquiry
into whether significant deterrence of the plaintiffs’
feared injury was “likely,” it would have had to
reason something like this: Strictly speaking, no
polluter is deterred by a penalty for *208 past
pollution; he is deterred by the fear of a penalty for
future pollution. That fear will be virtually
nonexistent if the prospective polluter knows that
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all emissions violators are given a free pass; it will
be substantial under an emissions program such as
the federal scheme here, which is regularly and
notoriously enforced; it will be even higher when a
prospective polluter subject to such a regularly
enforced program has, as here, been the object of
public charges of pollution and a suit for
injunction; and it will surely be near the top of the
graph when, as here, the prospective polluter has
already been subjected to state penalties for the
past pollution. The deterrence on which the
plaintiffs must rely for standing in the present case
is the marginal increase in Laidlaw’s fear of future
penalties that will be achieved by adding federal
penalties for Laidlaw’s past conduct.

I cannot say for certain that this marginal increase
is zero; but I can say for certain that it is entirely
speculative whether it will make the difference
between these plaintiffs’ suffering injury in the
future and these plaintiffs’ going unharmed. In fact,
the assertion that it will “likely” do so is entirely
farfetched. The speculativeness of that result is
much greater than the speculativeness we found

excessive in Simon v. Eastern Ky. Welfare
Rights Organization, 426 U.S. 26, 43, 96 S.Ct.
1917, 48 L.Ed.2d 450 (1976), where we held that
denying 8 501(c)(3) charitable-deduction tax status
to hospitals that refused to treat indigents was not
sufficiently likely to assure future treatment of the
indigent plaintiffs to support standing. And it is
much greater than the speculativeness **719 we
found excessive in Linda R.S. v. Richard D.,
discussed supra, at 715-716, where we said that
“[t]he prospect that prosecution [for nonsupport]
will ... result in payment of support can, at best, be

termed only speculative,” 410 U.S., at 618, 93

S.Ct. 1146.

In sum, if this case is, as the Court suggests, within
the central core of “deterrence” standing, it is
impossible to imagine what the “outer limits” could
possibly be. The Court’s expressed reluctance to
define those “outer limits” *209 serves only to
disguise the fact that it has promulgated a
revolutionary new doctrine of standing that will
permit the entire body of public civil penalties to
be handed over to enforcement by private interests.

C

Article Il of the ConstitutionArticle 11 of the
Constitution commits it to the President to “take
Care that the Laws be faithfully executed,” Art. II,
8 3, and provides specific methods by which all
persons exercising significant executive power are
to be appointed, Art. I, § 2. As Justice
KENNEDY’S concurrence correctly observes, the
question of the conformity of this legislation with
Article 1l has not been argued—and I, like the
Court, do not address it. But Article Il1Article 111,
no less than Article Il, has consequences for the

structure of our government, see Schlesinger,
418 U.S., at 222, 94 S.Ct. 2925, and it is worth
noting the changes in that structure which today’s
decision allows.

By permitting citizens to pursue civil penalties
payable to the Federal Treasury, the Act does not
provide a mechanism for individual relief in any
traditional sense, but turns over to private citizens
the function of enforcing the law. A Clean Water
Act plaintiff pursuing civil penalties acts as a
self-appointed mini-EPA. Where, as is often the
case, the plaintiff is a national association, it has
significant discretion in choosing enforcement
targets. Once the association is aware of a reported
violation, it need not look long for an injured
member, at least under the theory of injury the
Court applies today. See supra, at 700-702. And
once the target is chosen, the suit goes forward
without  meaningful  public  control.?  The
availability of civil penalties vastly
disproportionate *210 to the individual injury gives
citizen plaintiffs massive bargaining
power—which is often used to achieve settlements
requiring the defendant to support environmental
projects of the plaintiffs’ choosing. See Greve, The
Private Enforcement of Environmental Law, 65
Tulane L.Rev. 339, 355-359 (1990). Thus is a
public fine diverted to a private interest.

To be sure, the EPA may foreclose the citizen suit

by itself bringing suit. 33 USC. 8§
1365(b)(1)(B). This allows public authorities to
avoid private enforcement only by accepting
private direction as to when enforcement should be
undertaken—which is no less constitutionally
bizarre. Elected officials are entirely deprived of
their discretion to decide that a given violation
should not be the object of suit at all, or that the
enforcement decision should be postponed.* See
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8§ 1365(b)(1)(A) (providing that citizen plaintiff
need only wait **720 60 days after giving notice of
the violation to the government before proceeding
with action). This is the predictable and inevitable
consequence of the Court’s allowing the use of
public remedies for private wrongs.

Finally, I offer a few comments regarding the
Court’s discussion of whether FOE’s claims
became moot by reason of Laidlaw’s substantial
compliance with the permit limits. | do not disagree
with the conclusion that the Court reaches.
Assuming that the plaintiffs had standing to pursue
civil penalties in the first instance (which they did
not), their claim *211 might well not have been
mooted by Laidlaw’s voluntary compliance with
the permit, and leaving this fact-intensive question
open for consideration on remand, as the Court
does, ante, at 711, seems sensible.* In reaching this
disposition, however, the Court engages in a
troubling discussion of the purported distinctions
between the doctrines of standing and mootness. |
am frankly puzzled as to why this discussion
appears at all. Laidlaw’s claimed compliance is
squarely within the bounds of our “voluntary
cessation” doctrine, which is the basis for the
remand. Ante, at 710.° *212 There is no reason to
engage in an interesting academic excursus upon
the differences between mootness and standing in
order to invoke this obviously applicable rule.c

**721 Because the discussion is  not
essential—indeed, not even relevant—to the
Court’s decision, it is of limited significance.
Nonetheless, I am troubled by the Court’s
too-hasty retreat from our characterization of
mootness as “the doctrine of standing set in a time

frame.” Arizonans for Official English v.
Arizona, 520 U.S. 43, 68, n. 22, 117 S.Ct. 1055,
137 L.Ed.2d 170 (1997). We have repeatedly
recognized that what is required for litigation to
continue is essentially identical to what is required
for litigation to begin: There must be a justiciable
case or controversy as required by Article
IlArticle 111. “Simply stated, a case is moot when
the issues presented are no longer ‘live’ or the

parties lack a legally cognizable interest in the

outcome.” Powell v. McCormack, 395 U.S.
486, 496, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969). A
court may not *213 proceed to hear an action if,
subsequent to its initiation, the dispute loses “its
character as a present, live controversy of the kind
that must exist if [the court is] to avoid advisory

opinions on abstract propositions of law.” Hall
v. Beals, 396 U.S. 45, 48, 90 S.Ct. 200, 24 L.Ed.2d

214 (1969) (per curiam). See also Preiser v.
Newkirk, 422 U.S. 395, 401, 95 S.Ct. 2330, 45

L.Ed.2d 272 (1975); Steffel v. Thompson, 415
U.S. 452, 459, n. 10, 94 S.Ct. 1209, 39 L.Ed.2d
505 (1974). Because the requirement of a
continuing case or controversy derives from the

Constitution, Liner v. Jafco, Inc., 375 U.S. 301,
306, n. 3, 84 S.Ct. 391, 11 L.Ed.2d 347 (1964), it

may not be ignored when inconvenient, United
States v. Alaska S.S. Co., 253 U.S. 113, 116, 40
S.Ct. 448, 64 L.Ed. 808 (1920) (moot question
cannot be decided, “[h]Jowever convenient it might
be”), or, as the Court suggests, to save “sunk

costs,” compare ante, at 710, with Lewis v.
Continental Bank Corp., 494 U.S. 472, 480, 110
S.Ct. 1249, 108 L.Ed.2d 400 (1990) (“[R]easonable
caution is needed to be sure that mooted litigation
is not pressed forward ... solely in order to obtain
reimbursement of sunk costs”).

It is true that mootness has some added wrinkles
that standing lacks. One is the ‘“voluntary
cessation” doctrine to which the Court refers. Ante,
at 708. But it is inaccurate to regard this as a
reduction of the basic requirement for standing that
obtained at the beginning of the suit. A genuine
controversy must exist at both stages. And just as
the initial suit could be brought (by way of suit for
declaratory judgment) before the defendant
actually violated the plaintiff’s alleged rights, so
also the initial suit can be continued even though
the defendant has stopped violating the plaintiff’s
alleged rights. The “voluntary cessation” doctrine
is nothing more than an evidentiary presumption
that the controversy reflected by the violation of

alleged rights continues to exist. Steel Co., 523
U.S., at 109, 118 S.Ct. 1003. Similarly, the fact that
we do not find cases moot when the challenged
conduct is “capable of repetition, yet evading
review” does not demonstrate that the requirements
for mootness and for standing differ. “Where the
conduct has ceased for the time being *214 but
there is a demonstrated probability that it will
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Friends of the Earth, Inc. v. Laidlaw Environmental Services..., 528 U.S. 167 (2000)
120 S.Ct. 693, 49 ERC 1769, 163 A.L.R. Fed. 749, 145 L.Ed.2d 610, 68 USLW 4044...

recur, a real-life controversy between parties with a
personal stake in the outcome continues to exist.”

Honig v. Doe, 484 U.S. 305, 341, 108 S.Ct. 592,
98 L.Ed.2d 686 (1988) (SCALIA, J., dissenting)
(emphasis deleted).

Part of the confusion in the Court’s discussion is
engendered by the fact that it compares standing,
on the one hand, with mootness based on voluntary

cessation, on the other hand. Ante, at 709. The
required showing that it is “absolutely clear” that
the conduct “could not reasonably be expected to
recur” is not the threshold showing required for
mootness, but the heightened showing required in a
particular category of cases where we have
sensibly concluded that there is reason to be
skeptical that cessation of violation means **722
cessation of live controversy. For claims of
mootness based on changes in circumstances other
than voluntary cessation, the showing we have
required is less taxing, and the inquiry is indeed
properly characterized as one of “ ‘standing set in a

time frame.” ” See Arizonans, supra, at 67, 68,
n. 22, 117 S.Ct. 1055 (case mooted where
plaintiff’s change in jobs deprived case of “still

vital claim for prospective relief”); Spencer v.
Kemna, 523 U.S. 1, 7, 118 S.Ct. 978, 140 L.Ed.2d
43 (1998) (case mooted by petitioner’s completion
of his sentence, since “throughout the litigation, the
plaintiff must have suffered, or be threatened with,
an actual injury traceable to the defendant and
likely to be redressed by a favorable judicial
decision” (internal quotation marks omitted));

Lewis, supra, at 478-480, 116 S.Ct. 2174 (case
against State mooted by change in federal law that
eliminated parties” “personal stake” in the
outcome).

In sum, while the Court may be correct that the
parallel between standing and mootness is
imperfect due to realistic evidentiary presumptions

Footnotes

*

the convenience of the reader. See
282, 50 L.Ed. 499.

lawsuit against itself, and paid the filing fee.”

that are by their nature applicable only in the
mootness context, this does not change the
underlying principle that “ ‘[t]he requisite personal
interest that must exist at the commencement of the
litigation ... must continue throughout its

existence....” ”’ *215 Arizonans, supra, at 68,

n. 22, 117 S.Ct. 1055 (quoting United States
Parole Comm’n v. Geraghty, 445 U.S. 388, 397,
100 S.Ct. 1202, 63 L.Ed.2d 479 (1980)).

By uncritically accepting vague claims of injury,
the Court has turned the Article IllArticle 111
requirement of injury in fact into a “mere pleading

requirement,” Lujan, 504 U.S., at 561, 112
S.Ct. 2130; and by approving the novel theory that
public penalties can redress anticipated private
wrongs, it has come close to “mak[ing] the

redressability requirement vanish,” Steel Co.,
supra, at 107, 118 S.Ct. 1003. The undesirable and
unconstitutional consequence of today’s decision is
to place the immense power of suing to enforce the
public laws in private hands. | respectfully dissent.

All Citations

528 U.S. 167, 120 S.Ct. 693, 145 L.Ed.2d 610, 49
ERC 1769, 163 A.L.R. Fed. 749, 68 USLW 4044,
30 Envtl. L. Rep. 20,246, 00 Cal. Daily Op. Serv.
289, 2000 Daily Journal D.A.R. 375, 2000 CJ
C.AR. 142, 13 Fla. L. Weekly Fed. S 37

The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for

United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.

The District Court noted that “Laidlaw drafted the state—court complaint and settlement agreement, filed the

890 F.Supp., at 489. Further, “the settlement agreement between

DHEC and Laidlaw was entered into with unusual haste, without giving the Plaintiffs the opportunity to intervene.”
Ibid. The court found “most persuasive” the fact that “in imposing the civil penalty of $100,000 against Laidlaw,
DHEC failed to recover, or even to calculate, the economic benefit that Laidlaw received by not complying with its
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Friends of the Earth, Inc. v. Laidlaw Environmental Services..., 528 U.S. 167 (2000)
120 S.Ct. 693, 49 ERC 1769, 163 A.L.R. Fed. 749, 145 L.Ed.2d 610, 68 USLW 4044...

permit.” Id., at 491.

2 The dissent suggests that there was little deterrent work for civil penalties to do in this case because the lawsuit
brought against Laidlaw by DHEC had already pushed the level of deterrence to “near the top of the graph.” Post,
at 718. This suggestion ignores the District Court’s specific finding that the penalty agreed to by Laidlaw and DHEC
was far too low to remove Laidlaw’s economic benefit from noncompliance, and thus was inadequate to deter

future violations. 890 F.Supp. 470, 491-494, 497-498 (D.S.C.1995). And it begins to look especially farfetched
when one recalls that Laidlaw itself prompted the DHEC lawsuit, paid the filing fee, and drafted the complaint. See
supra, at 702, n. 1.

In Tigner the Court rejected an equal protection challenge to a statutory provision exempting agricultural
producers from the reach of the Texas antitrust laws.

In insisting that the redressability requirement is not met, the dissent relies heavily on Linda R.S. v. Richard D.,
410 U.S. 614, 93 S.Ct. 1146, 35 L.Ed.2d 536 (1973). That reliance is sorely misplaced. In Linda R. S., the mother of an
out-of-wedlock child filed suit to force a district attorney to bring a criminal prosecution against the absentee

father for failure to pay child support. Id., at 616, 93 S.Ct. 1146. In finding that the mother lacked standing to
seek this extraordinary remedy, the Court drew attention to “the special status of criminal prosecutions in our

system,” id., at 619, 93 S.Ct. 1146, and carefully limited its holding to the “unique context of a challenge to [the

nonenforcement of] a criminal statute,” id., at 617, 93 S.Ct. 1146. Furthermore, as to redressability, the relief
sought in Linda R. S.—a prosecution which, if successful, would automatically land the delinquent father in jail for a

fixed term, id., at 618, 93 S.Ct. 1146, with predictably negative effects on his earning power—would scarcely
remedy the plaintiff’s lack of child support payments. In this regard, the Court contrasted “the civil contempt model
whereby the defendant ‘keeps the keys to the jail in his own pocket’ and may be released whenever he complies
with his legal obligations.” Ibid. The dissent’s contention, post, at 716, that “precisely the same situation exists
here” asin Linda R. S. is, to say the least, extravagant.

Putting aside its mistaken reliance on Linda R. S., the dissent’s broader charge that citizen suits for civil penalties
under the Act carry “grave implications for democratic governance,” post, at 715, seems to us overdrawn. Certainly
the Federal Executive Branch does not share the dissent’s view that such suits dissipate its authority to enforce the
law. In fact, the Department of Justice has endorsed this citizen suit from the outset, submitting amicus briefs in
support of FOE in the District Court, the Court of Appeals, and this Court. See supra, at 702, 703. As we have
already noted, supra, at 701, the Federal Government retains the power to foreclose a citizen suit by undertaking

its own action. 33 U.S.C. § 1365(b)(1)(B). And if the Executive Branch opposes a particular citizen suit, the
statute allows the Administrator of the EPA to “intervene as a matter of right” and bring the Government’s views to

the attention of the court. § 1365(c)(2).

Of course we mean sunk costs to the judicial system, not to the litigants. Lewis v. Continental Bank Corp., 494
U.S. 472, 110 S.Ct. 1249, 108 L.Ed.2d 400 (1990) (cited by the dissent, post, at 721), dealt with the latter, noting
that courts should use caution to avoid carrying forward a moot case solely to vindicate a plaintiff’'s interest in
recovering attorneys’ fees.

6 We note that it is far from clear that vacatur of the District Court’s judgment would be the appropriate response to
a finding of mootness on appeal brought about by the voluntary conduct of the party that lost in the District Court.

See U.S. Bancorp Mortgage Co. v. Bonner Mall Partnership, 513 U.S. 18, 115 S.Ct. 386, 130 L.Ed.2d 233 (1994)
(mootness attributable to a voluntary act of a nonprevailing party ordinarily does not justify vacatur of a judgment

under review); see also Walling v. James V. Reuter, Inc., 321 U.S. 671, 64 S.Ct. 826, 88 L.Ed. 1001 (1944).

Comfort Lake Assn. v. Dresel Contracting, Inc., 138 F.3d 351, 356 (C.A.8 1998); Atlantic States Legal
Foundation, Inc. v. Stroh Die Casting Co., 116 F.3d 814, 820(C.A.7), cert. denied, 522 U.S. 981, 118 S.Ct. 442, 139

L.Ed.2d 379 (1997); Natural Resources Defense Council v. Texaco Refining & Mktg., Inc., 2 F.3d 493, 502-503
(C.A.31993); Atlantic States Legal Foundation, Inc. v. Pan Am. Tanning Corp., 993 F.2d 1017, 1020-1021 (C.A.2
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1993); Atlantic States Legal Foundation, Inc. v. Tyson Foods, Inc., 897 F.2d 1128, 1134-1137 (C.A.11 1990);
Chesapeake Bay Foundation, Inc. v. Gwaltney of Smithfield, Ltd., 890 F.2d 690, 696—697 (C.A.4 1989). Cf.

Powell v. McCormack, 395 U.S. 486, 496, n. 8, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969) (“Where several forms of
relief are requested and one of these requests subsequently becomes moot, the Court has still considered the
remaining requests”).

1 The decision in Linda R.S. did not turn, as today’s opinion imaginatively suggests, on the father’s short-term
inability to pay support if imprisoned. Ante, at 708, n. 4. The Court’s only comment upon the imprisonment was
that, unlike imprisonment for civil contempt, it would not condition the father’s release upon payment. The Court
then continued: “The prospect that prosecution will, at least in the future”—i.e., upon completion of the

imprisonment—“result in payment of support can, at best, be termed only speculative.” Linda R. S., 410 U.S., at
618, 93 S.Ct. 1146.

The Court points out that the Government is allowed to intervene in a citizen suit, see ante, at 708, n. 4; 33

U.S.C. § 1365(c)(2), but this power to “bring the Government’s views to the attention of the court,” ante, at
708, n. 4, is meager substitute for the power to decide whether prosecution will occur. Indeed, according the Chief
Executive of the United States the ability to intervene does no more than place him on a par with John Q. Public,

who can intervene—whether the Government likes it or not—when the United States files suit. §
1365(b)(1)(B).

3 The Court observes that “the Federal Executive Branch does not share the dissent’s view that such suits dissipate
its authority to enforce the law,” since it has “endorsed this citizen suit from the outset.” Ante, at 708, n. 4. Of
course, in doubtful cases a long and uninterrupted history of Presidential acquiescence and approval can shed light
upon the constitutional understanding. What we have here—acquiescence and approval by a single
administration—does not deserve passing mention.

4 In addition to the compliance and plant-closure issues, there also remains open on remand the question whether

the current suit was foreclosed because the earlier suit by the State was “diligently prosecuted.” See 33 U.S.C.
§ 1365(b)(1)(B). Nothing in the Court’s opinion disposes of the issue. The opinion notes the District Court’s finding
that Laidlaw itself played a significant role in facilitating the State’s action. Ante, at 702, n. 1, 707, n. 2. But there is
no incompatibility whatever between a defendant’s facilitation of suit and the State’s diligent prosecution—as
prosecutions of felons who confess their crimes and turn themselves in regularly demonstrate. Laidlaw was entirely
within its rights to prefer state suit to this private enforcement action; and if it had such a preference it would have

been prudent—given that a State must act within 60 days of receiving notice of a citizen suit, see §
1365(b)(1)(A), and given the number of cases state agencies handle—for Laidlaw to make sure its case did not fall
through the cracks. South Carolina’s interest in the action was not a feigned last minute contrivance. It had worked
with Laidlaw in resolving the problem for many years, and had previously undertaken an administrative

enforcement action resulting in a consent order. 890 F.Supp. 470, 476 (D.S.C.1995). South Carolina has filed an
amicus brief arguing that allowing citizen suits to proceed despite ongoing state enforcement efforts “will provide
citizens and federal judges the opportunity to relitigate and second-guess the enforcement and permitting actions
of South Carolina and other States.” Brief for South Carolina as Amicus Curiae 6.

5 Unlike Justice STEVENS' concurrence, the opinion for the Court appears to recognize that a claim for civil penalties
is moot when it is clear that no future injury to the plaintiff at the hands of the defendant can occur. The
concurrence suggests that civil penalties, like traditional damages remedies, cannot be mooted by absence of
threatened injury. The analogy is inapt. Traditional money damages are payable to compensate for the harm of
past conduct, which subsists whether future harm is threatened or not; civil penalties are privately assessable
(according to the Court) to deter threatened future harm to the plaintiff. Where there is no threat to the plaintiff,
he has no claim to deterrence. The proposition that impossibility of future violation does not moot the case holds
true, of course, for civil-penalty suits by the government, which do not rest upon the theory that some particular
future harm is being prevented.

6 The Court attempts to frame its exposition as a corrective to the Fourth Circuit, which it claims “confused mootness
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Friends of the Earth, Inc. v. Laidlaw Environmental Services..., 528 U.S. 167 (2000)
120 S.Ct. 693, 49 ERC 1769, 163 A.L.R. Fed. 749, 145 L.Ed.2d 610, 68 USLW 4044...

with standing.” Ante, at 708. The Fourth Circuit’s conclusion of nonjusticiability rested upon the belief (entirely
correct, in my view) that the only remedy being pursued on appeal, civil penalties, would not redress FOE’s claimed

injury. a 149 F.3d 303, 306 (1998). While this might be characterized as a conclusion that FOE had no standing to
pursue civil penalties from the outset, it can also be characterized, as it was by the Fourth Circuit, as a conclusion
that, when FOE declined to appeal denial of the declaratory judgment and injunction, and appealed only the
inadequacy of the civil penalties (which it had no standing to pursue) the case as a whole became moot. Given the
Court’s erroneous conclusion that civil penalties can redress private injury, it of course rejects both
formulations—but neither of them necessitates the Court’s academic discourse comparing the mootness and
standing doctrines.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016)

100 Empl. Prac. Dec. P 45,556, 194 L.Ed.2d 635, 84 USLW 4263...

(8]

9]

[10]

suffered an injury in fact, (2) that is fairly
traceable to the challenged conduct of the
defendant, and (3) that is likely to be
redressed by a favorable judicial decision.
U.S.C.A. Const. Art. 3,8 2, cl. 1.

1953 Cases that cite this headnote

Federal Civil Procedure@=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

The plaintiff, as the party invoking
federal jurisdiction, bears the burden of
establishing the elements of Article 11l
standing. U.S.C.A. Const. Art. 3, § 2, cl.
1.

308 Cases that cite this headnote

Federal Civil Procedure@=Pleading

170AFederal Civil Procedure
170AllIParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.5Pleading

Where a case is at the pleading stage, the
plaintiff must clearly allege facts
demonstrating each element of Article 111
standing. U.S.C.A. Const. Art. 3, § 2, cl.
1.

372 Cases that cite this headnote

Federal Civil
Procedure@=Representation of class;
typicality; standing in general

[11]

[12]

170AFederal Civil Procedure

170AllParties

170Al1(D)Class Actions

170Al1(D)1In General
170Ak164Representation of class; typicality;
standing in general

That a suit may be a class action adds
nothing to the question of Article Il
standing, for even named plaintiffs who
represent a class must allege and show
that they personally have been injured,
not that injury has been suffered by other,
unidentified members of the class to
which they belong. U.S.C.A. Const. Art.
3,82,cl 1.

108 Cases that cite this headnote

Federal Civil Procedure@=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

Injury in fact is the first and foremost of

Article III standing’s three elements.
U.S.C.A. Const. Art. 3,8 2, cl. 1.

157 Cases that cite this headnote

Federal Civil Procedure@=In general;
injury or interest

170AFederal Civil Procedure
170AllIParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

Injury in fact is a constitutional
requirement for standing, and Congress
cannot erase Article II’s standing
requirements by statutorily granting the
right to sue to a plaintiff who would not
otherwise have standing. U.S.C.A. Const.
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Art. 3,82, cl. 1.
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170Ak103.1Standing in General
170Ak103.2In general; injury or interest

To establish injury in fact required for
Article 11l standing, a plaintiff must show
that he or she suffered an invasion of a
legally protected interest that is concrete
and particularized and actual or
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(18]

[19]

Reporting Act (FCRA), in publishing
inaccurate information about consumer
on its “people search engine,” entailed a
degree of risk sufficient to meet the
requirement for Article Il standing that
an injury in fact be concrete, warranting

remand; Court of Appeals instead
addressed only the particularization of the 20
consumer’s alleged injury, noting that [20]
consumer alleged that operator violated
his statutory rights, not just the statutory
rights of other people, and that
consumer’s personal interests in the
handling of his credit information were
individualized rather than collective.
U.S.C.A. Const. Art. 3, § 2, cl. 1; Fair
Credit Reporting Act of 1970, 8§ 602 et
seq., | 15U.S.C.A. § 1681 et seq.
66 Cases that cite this headnote
Federal Civil Procedureé=In general;
injury or interest
170AFederal Civil Procedure
170AllParties
170Al1(A)In General
170Ak103.1Standing in General [21]
170Ak103.2In general; injury or interest
A “concrete injury,” as required for
Article 111 standing, must be de facto; that
is, it must actually exist. U.S.C.A. Const.
Art. 3,82, cl. 1.
206 Cases that cite this headnote
Federal Civil Procedureé=In general;
injury or interest
170AFederal Civil Procedure
170AllParties
170AlI(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest
[22]

The concreteness of an injury required for
Acrticle 111 standing is quite different from
particularization. U.S.C.A. Const. Art. 3,

§2,cl 1.

163 Cases that cite this headnote

Federal Civil Procedure&=In general,
injury or interest

170AFederal Civil Procedure
170AlIParties

170AlI(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

A concrete injury, as required for Article
Il standing, is not necessarily
synonymous with tangible, and although
tangible injuries are perhaps easier to
recognize, intangible injuries can
nevertheless be concrete. U.S.C.A. Const.
Art.3,82,cl. 1.

106 Cases that cite this headnote

Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AllIParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

In determining whether an intangible
harm constitutes injury in fact, as
required for Article 1l standing, both
history and the judgment of Congress
play important roles. U.S.C.A. Const. Art.
3,82,cl. 1.
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Federal Civil Procedureé=In general;
injury or interest

Federal Courtsé=Case or Controversy
Requirement
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(23]

[24]

170AFederal Civil Procedure
170AllParties

170AlI(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest
170BFederal Courts

170BlIICase or Controversy Requirement
170BI1(A)In General

170Bk2101In general

Because the doctrine of standing derives
from the Article Ill case-or-controversy
requirement, and because that
requirement in turn is grounded in
historical practice, it is instructive to
consider, in the standing analysis,
whether an alleged intangible harm has a
close relationship to a harm that has
traditionally been regarded as providing a
basis for a lawsuit in English or American
courts. U.S.C.A. Const. Art. 3,82, cl. 1.

[25]

243 Cases that cite this headnote

Federal Civil Procedure&=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

Congress’ role in identifying and
elevating intangible harms does not mean
that a plaintiff automatically satisfies the
injury-in-fact requirement of Article Il
standing whenever a statute grants a
person a statutory right and purports to
authorize that person to sue to vindicate
that right. U.S.C.A. Const. Art. 3, § 2, cl.
1.

[26]

367 Cases that cite this headnote

Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170Ak103.2In general; injury or interest

Article 111 standing requires a concrete
injury even in the context of a statutory
violation. U.S.C.A. Const. Art. 3, § 2, cl.
1.

716 Cases that cite this headnote

Federal Civil Procedureé=In general;
injury or interest

170AFederal Civil Procedure
170AllParties

170Al1(A)In General
170Ak103.1Standing in General
170AKk103.2In general; injury or interest

The violation of a procedural right
granted by statute can be sufficient in
some circumstances to constitute injury in
fact required for Article Il standing; in
other words, a plaintiff in such a case
need not allege any additional harm
beyond the one Congress has identified.
U.S.C.A. Const. Art. 3,8 2, cl. 1.

424 Cases that cite this headnote

Finance, Banking, and Credité=Credit
reporting

172HFinance, Banking, and Credit
172HXVIFederal Regulation of Consumer
Finance and Credit
172HXVI(K)Enforcement, Remedies, and
Proceedings

172HXVI(K)4Actions

172Hk1594Parties; Standing
172Hk1597Credit reporting

(Formerly 108Ak4 Credit Reporting
Agencies)

Consumer could not satisfy the
injury-in-fact demands of Article Il
standing by alleging a bare procedural
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Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016)

100 Empl. Prac. Dec. P 45,556, 194 L.Ed.2d 635, 84 USLW 4263...

violation of the Fair Credit Reporting Act
(FCRA) by website operator, in allegedly
publishing inaccurate information about
consumer; a violation of one of the
FCRA’s procedural requirements could
have resulted in no harm, as not all
inaccuracies caused harm or presented
any material risk of harm. U.S.C.A.
Const. Art. 3, § 2, cl. 1; Fair Credit
Reporting Act of 1970, 8§ 602 et seq.,

15 U.S.C.A. § 1681 et seq.

289 Cases that cite this headnote

*1542Syllabus*

The Fair Credit Reporting Act of 1970 (FCRA)
requires consumer reporting *1543 agencies to
“follow reasonable procedures to assure maximum

possible accuracy of” consumer reports, 15
U.S.C. § 1681e(b), and imposes liability on “[a]ny
person who willfully fails to comply with any
requirement [of the Act] with respect to any”
individual, 8 1681n(a).

Petitioner Spokeo, Inc., an alleged consumer
reporting agency, operates a “people search
engine,” which searches a wide spectrum of
databases to gather and provide personal
information about individuals to a variety of users,
including employers wanting to evaluate
prospective employees. After respondent Thomas
Robins discovered that his Spokeo-generated
profile contained inaccurate information, he filed a
federal class-action complaint against Spokeo,
alleging that the company willfully failed to
comply with the FCRA’s requirements.

The District Court dismissed Robins’ complaint,
holding that he had not properly pleaded injury in
fact as required by Article Ill. The Ninth Circuit
reversed. Based on Robins’ allegation that “Spokeo
violated his statutory rights” and the fact that
Robins’ “personal interests in the handling of his
credit information are individualized,” the court
held that Robins had adequately alleged an injury
in fact.

Held : Because the Ninth Circuit failed to consider
both aspects of the injury-in-fact requirement, its
Article 1ll standing analysis was incomplete. Pp.

1546 — 1550.

(@) A plaintiff invoking federal jurisdiction bears
the burden of establishing the “irreducible
constitutional ~minimum”  of standing by
demonstrating (1) an injury in fact, (2) fairly
traceable to the challenged conduct of the
defendant, and (3) likely to be redressed by a

favorable judicial decision. Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560-561, 112 S.Ct.
2130, 119 L.Ed.2d 351. Pp. 1546 — 1547.

(b) As relevant here, the injury-in-fact requirement
requires a plaintiff to show that he or she suffered
“an invasion of a legally protected interest” that is
“concrete and particularized” and “actual or
imminent, not conjectural or hypothetical.”

Lujan, supra, at 560, 112 S.Ct. 2130. Pp. 1547 —
1550.

(1) The Ninth Circuit’s injury-in-fact analysis
elided the independent “concreteness” requirement.
Both observations it made concerned only
“particularization,” i.e., the requirement that an
injury “affect the plaintiff in a personal and

individual way,” Lujan, supra, at 560, n. 1, 112
S.Ct. 2130 but an injury in fact must be both

concrete and particularized, see, e.g.,, Susan B.
Anthony List v. Driehaus, 573 U.S. ——, ——,
134 S.Ct. 2334, 189 L.Ed.2d 246. Concreteness is
quite different from particularization and requires
an injury to be “de facto,” that is, to actually exist.
Pp. 1547 — 1548.

(2) The Ninth Circuit also failed to address whether
the alleged procedural violations entail a degree of
risk sufficient to meet the concreteness
requirement. A “concrete” injury need not be a

“tangible” injury. See, €.g., Pleasant Grove
City v. Summum, 555 U.S. 460, 129 S.Ct. 1125,
172 L.Ed.2d 853. To determine whether an
intangible harm constitutes injury in fact, both
history and the judgment of Congress are
instructive. Congress is well positioned to identify
intangible harms that meet minimum Article 11l
requirements, but a plaintiff does not automatically
satisfy the injury-in-fact requirement whenever a
statute grants a right and purports to authorize a
suit to vindicate it. Article Il standing requires a
concrete injury even in the context of a statutory
violation. This does not mean, however, that the
risk of real harm cannot satisfy that requirement.

See, e.g.,, *1544Clapper v. Amnesty Int’l USA,
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The violation of a procedural right granted by
statute can be sufficient in some circumstances to
constitute injury in fact; in such a case, a plaintiff
need not allege any additional harm beyond the

one identified by Congress, see Federal
Election Comm'n v. Akins, 524 U.S. 11, 20-25,
118 S.Ct. 1777, 141 L.Ed.2d 10. This Court takes
no position on the correctness of the Ninth
Circuit’s ultimate conclusion, but these general
principles demonstrate two things: that Congress
plainly sought to curb the dissemination of false
information by adopting procedures designed to
decrease that risk and that Robins cannot satisfy
the demands of Article Ill by alleging a bare
procedural violation. Pp. 1548 — 1550.

- 742 F.3d 409, vacated and remanded.

ALITO, J., delivered the opinion of the Court, in
which  ROBERTS, CJ., and KENNEDY,
THOMAS, BREYER, and KAGAN, JJ., joined.
THOMAS, J., filed a concurring opinion.
GINSBURG, J., filed a dissenting opinion, in
which SOTOMAYOR, J., joined.

Attorneys and Law Firms
Andrew J. Pincus, Washington, DC, for petitioner.

William S. Consovoy, Arlington, VA, for
respondent.

Malcolm L. Stewart, Anthony Yang, for the United
States as amicus curiae, by special leave of the
Court, supporting the respondent.

John Nadolenco, Mayer Brown LLP, Los Angeles,
CA, Donald M. Falk, Mayer Brown LLP, Two
Palo Alto Square, Palo Alto, CA, Andrew J.
Pincus, Archis A. Parasharami, Stephen C.N.
Lilley, Daniel E. Jones, Thomas P. Wolf, Mayer
Brown LLP, Washington, DC, for petitioner.

Jay Edelson, Rafey S. Balabanian, Ryan D.
Andrews, Roger Perlstadt, Edelson PC, Chicago,
IL, Michael H. Park, Consovoy McCarthy Park
PLLC, New York, NY, William S. Consovoy, J.
Michael Connolly, Consovoy McCarthy Park
PLLC, Arlington, VA, Patrick Strawbridge,
Consovoy McCarthy Park PLLC, Boston, MA, for
respondent.

Opinion

Justice ALITO delivered the opinion of the Court.

This case presents the question whether respondent
Robins has standing to maintain an action in
federal court against petitioner Spokeo under the
Fair Credit Reporting Act of 1970 (FCRA or Act),

84 Stat. 1127, as amended, 15 U.S.C. § 1681 et
seq.

Spokeo operates a “people search engine.” If an
individual visits Spokeo’s Web site and inputs a
person’s name, a phone number, or an e-mail
address, Spokeo conducts a computerized search in
a wide variety of databases and provides
information about the subject of the search. Spokeo
performed such a search for information about
Robins, and some of the information it gathered
and then disseminated was incorrect. When Robins
learned of these inaccuracies, he filed a complaint
on his own behalf and on behalf of a class of
similarly situated individuals.

The District Court dismissed Robins’ complaint for
lack of standing, but a panel of the Ninth Circuit
reversed. The Ninth Circuit noted, first, that Robins
had alleged that “Spokeo violated his statutory
rights, not just the statutory rights of other people,”
and, second, that “Robins’s personal interests in the
handling of his credit information are

individualized rather than collective.” ot 742 F.3d
409, 413 (2014). Based on these two observations,
the *1545 Ninth Circuit held that Robins had
adequately alleged injury in fact, a requirement for
standing under Article Il of the Constitution.

™ 4. at413-414.

This analysis was incomplete. As we have
explained in our prior opinions, the injury-in-fact
requirement requires a plaintiff to allege an injury
that is both “concrete and particularized.”

Friends of the Earth, Inc. v. Laidlaw
Environmental Services (TOC), Inc., 528 U.S. 167,
180-181, 120 S.Ct. 693, 145 L.Ed.2d 610 (2000)
(emphasis added). The Ninth Circuit’s analysis
focused on the second characteristic (particularity),
but it overlooked the first (concreteness). We
therefore vacate the decision below and remand for
the Ninth Circuit to consider both aspects of the
injury-in-fact requirement.
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The FCRA seeks to ensure “fair and accurate credit

reporting.” § 1681(a)(1). To achieve this end,
the Act regulates the creation and the use of
“consumer report[s]”* by “consumer reporting
agenc[ies]”? for certain specified purposes,
including credit transactions, insurance, licensing,
consumer-initiated  business  transactions, and
employment. See 8§ 1681a(d)(1)(A)-(C); § 1681b.
Enacted long before the advent of the Internet, the
FCRA applies to companies that regularly
disseminate information bearing on an individual’s
“credit worthiness, credit standing, credit capacity,
character, general reputation, personal
characteristics, or mode of living.” § 1681a(d)(1).

The FCRA imposes a host of requirements
concerning the creation and use of consumer
reports. As relevant here, the Act requires
consumer reporting agencies to “follow reasonable
procedures to assure maximum possible accuracy

of” consumer reports, § 1681le(b); to notify
providers and users of consumer information of

their responsibilities under the Act, § 1681e(d);
to limit the circumstances in which such agencies
provide consumer reports “for employment
purposes,” § 1681b(b)(1); and to post toll-free
numbers for consumers to request reports, 8§
1681j(a).

The Act also provides that “[a]ny person who
willfully fails to comply with any requirement [of
the Act] with respect to any [individual®] is liable
to that [individual]” for, among other things, either
“actual damages” or statutory damages of $100 to
$1,000 per violation, costs of the action and
attorney’s fees, and possibly punitive damages. §
1681n(a).

*1546 Spokeo is alleged to qualify as a “consumer
reporting agency” under the FCRA.* It operates a
Web site that allows users to search for information
about other individuals by name, e-mail address, or
phone number. In response to an inquiry submitted
online, Spokeo searches a wide spectrum of
databases and gathers and provides information
such as the individual’s address, phone number,
marital status, approximate age, occupation,

hobbies, finances, shopping habits, and musical
preferences. App. 7, 10-11. According to Robins,
Spokeo markets its services to a variety of users,
including not only “employers who want to
evaluate prospective employees,” but also “those
who want to investigate prospective romantic
partners or seek other personal information.” Brief
for Respondent 7. Persons wishing to perform a
Spokeo search need not disclose their identities,
and much information is available for free.

At some point in time, someone (Robins’
complaint does not specify who) made a Spokeo
search request for information about Robins, and
Spokeo trawled its sources and generated a profile.
By some means not detailed in Robins’ complaint,
he became aware of the contents of that profile and
discovered that it contained inaccurate information.
His profile, he asserts, states that he is married, has
children, is in his 50’s, has a job, is relatively
affluent, and holds a graduate degree. App. 14.
According to Robins’ complaint, all of this
information is incorrect.

Robins filed a class-action complaint in the United
States District Court for the Central District of
California, claiming, among other things, that
Spokeo willfully failed to comply with the FCRA
requirements enumerated above.

The District Court initially denied Spokeo’s motion
to dismiss the complaint for lack of jurisdiction,
but later reconsidered and dismissed the complaint
with prejudice. App. to Pet. for Cert. 23a. The
court found that Robins had not “properly pled” an
injury in fact, as required by Article I11. Ibid.

The Court of Appeals for the Ninth Circuit
reversed. Relying on Circuit precedent,® the court
began by stating that “the violation of a statutory
right is usually a sufficient injury in fact to confer

standing.” - 742 F.3d, at 412. The court
recognized that “the Constitution limits the power

of Congress to confer standing.” - Id., at 413.
But the court held that those limits were honored in
this case because Robins alleged that “Spokeo
violated his statutory rights, not just the statutory
rights of other people,” and because his “personal
interests in the handling of his credit information
are individualized rather than collective.” Ibid.
(emphasis in original). The court thus concluded
that Robins’ “alleged violations of [his] statutory
rights [were] sufficient to satisfy the injury-in-fact

requirement of Article I11.” Id., at 413-414.
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We granted certiorari. 575 U.S. ——, 135 S.Ct.
1892, 191 L.Ed.2d 762 (2015).

A

121 The Constitution confers limited authority on
each branch of the Federal Government. It vests
Congress with enumerated *1547 “legislative
Powers,” Art. I, § 1; it confers upon the President
“[t]he executive Power,” Art. Il, § 1, cl. 1; and it
endows the federal courts with “[t]he judicial
Power of the United States,” Art. Ill, § 1. In order
to remain faithful to this tripartite structure, the
power of the Federal Judiciary may not be
permitted to intrude upon the powers given to the

other branches. See | DaimlerChrysler Corp. v.
Cuno, 547 U.S. 332, 341, 126 S.Ct. 1854, 164

L.Ed.2d 589 (2006); Lujan v. Defenders of
Wildlife, 504 U.S. 555, 559-560, 112 S.Ct. 2130,
119 L.Ed.2d 351 (1992).

BBl Although the Constitution does not fully explain
what is meant by “[t]he judicial Power of the
United States,” Art. Il1, § 1, it does specify that this
power extends only to  “Cases” and
“Controversies,” Art. III, § 2. And “ ‘[n]o principle
is more fundamental to the judiciary’s proper role
in our system of government than the constitutional
limitation of federal-court jurisdiction to actual

cases or controversies.” ” Raines v. Byrd, 521
U.S. 811, 818, 117 S.Ct. 2312, 138 L.Ed.2d 849
(1997).

415181 Standing to sue is a doctrine rooted in the
traditional understanding of a case or controversy.
The doctrine developed in our case law to ensure
that federal courts do not exceed their authority as

it has been traditionally understood. See id., at
820, 117 S.Ct. 2312. The doctrine limits the
category of litigants empowered to maintain a
lawsuit in federal court to seek redress for a legal

wrong. See | Valley Forge Christian College v.

Americans United for Separation of Church and
State, Inc., 454 U.S. 464, 473, 102 S.Ct. 752, 70

L.Ed.2d 700 (1982); ' Warth v. Seldin, 422 U.S.
490, 498-499, 95 S.Ct. 2197, 45 L.Ed.2d 343
(1975). In this way, “[tlhe law of Article III
standing ... serves to prevent the judicial process
from being used to usurp the powers of the political

branches,”’  Clapper v. Amnesty Int’l USA4, 568
u.s. , , 133 S.Ct. 1138, 1146, 185

L.Ed.2d 264 (2013); Lujan, supra, at 576-577,
112 S.Ct. 2130 and confines the federal courts to a

properly judicial role, see | Warth, supra, at 498,
95 S.Ct. 2197.

[IEIEIT Qur cases have established that the
“irreducible constitutional minimum” of standing

consists of three elements. Lujan, 504 U.S., at
560, 112 S.Ct. 2130. The plaintiff must have (1)
suffered an injury in fact, (2) that is fairly traceable
to the challenged conduct of the defendant, and (3)
that is likely to be redressed by a favorable judicial

decision. Id., at 560-561, 112 S.Ct. 2130;

Friends of the Earth, Inc., 528 U.S., at
180-181, 120 S.Ct. 693. The plaintiff, as the party
invoking federal jurisdiction, bears the burden of

establishing these elements. FW/PBS, Inc. v.
Dallas, 493 U.S. 215, 231, 110 S.Ct. 596, 107
L.Ed.2d 603 (1990). Where, as here, a case is at the
pleading stage, the plaintiff must “clearly ... allege

facts demonstrating” each element. Warth,
supra, at 518, 95 S.Ct. 2197.¢

B

(11021 This case primarily concerns injury in fact,
the “[flirst and foremost” of standing’s three

elements. Steel Co. v. Citizens for Better
Environment, 523 U.S. 83, 103, 118 S.Ct. 1003,
140 L.Ed.2d 210 (1998). Injury in fact is a
constitutional requirement, and “[i]t is settled that
Congress *1548 cannot erase Article III’s standing
requirements by statutorily granting the right to sue
to a plaintiff who would not otherwise have

standing.” Raines, | supra, at 820, n. 3, 117 S.Ct.

2312; see Summers v. Earth Island Institute,
555 U.S. 488, 497, 129 S.Ct. 1142, 173 L.Ed.2d 1
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Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016)

100 Empl. Prac. Dec. P 45,556, 194 L.Ed.2d 635, 84 USLW 4263...

(2009); Gladstone, Realtors v. Village of
Bellwood, 441 U.S. 91, 100, 99 S.Ct. 1601, 60
L.Ed.2d 66 (1979) (“In no event ... may Congress
abrogate the Art. III minima”).

1131 To establish injury in fact, a plaintiff must show
that he or she suffered “an invasion of a legally
protected interest” that is “concrete and
particularized” and “actual or imminent, not

conjectural or hypothetical.” Lujan, 504 U.S,,
at 560, 112 S.Ct. 2130 (internal quotation marks
omitted). We discuss the particularization and
concreteness requirements below.

1

(1411331 For an injury to be “particularized,” it “must
affect the plaintiff in a personal and individual

way.” Ibid., n. 1; see also, e.g.,, Cuno, supra, at
342, 126 S.Ct. 1854 (* ‘plaintiff must allege

personal injury’ ”); Whitmore v. Arkansas, 495
U.S. 149, 155, 110 S.Ct. 1717, 109 L.Ed.2d 135

(1990) (* “distinct” ”); ™ Allen v. Wright, 468
U.S. 737, 751, 104 S.Ct. 3315, 82 L.Ed.2d 556

(1984) (“personal”); Valley Forge, supra, at
472, 102 S.Ct. 752 (standing requires that the
plaintiff “ ‘personally has suffered some actual or

threatened injury’ ”); United States v.
Richardson, 418 U.S. 166, 177, 94 S.Ct. 2940, 41
L.Ed.2d 678 (1974) (not ‘“undifferentiated”);

Public Citizen, Inc. v. National Hwy. Traffic
Safety Admin., 489 F.3d 1279, 1292-1293
(C.A.D.C.2007) (collecting cases).”

611171 Particularization is necessary to establish
injury in fact, but it is not sufficient. An injury in
fact must also be “concrete.” Under the Ninth
Circuit’s analysis, however, that independent
requirement was elided. As previously noted, the
Ninth Circuit concluded that Robins’ complaint
alleges “concrete, de facto ™ injuries for essentially

two reasons. o 742 F.3d, at 413. First, the court
noted that Robins “alleges that Spokeo violated his
statutory rights, not just the statutory rights of other
people.” Ibid. Second, the court wrote that
“Robins’s personal interests in the handling of his
credit information are individualized rather than

collective.” Ibid. (emphasis added). Both of these
observations  concern  particularization,  not
concreteness. We have made it clear time and time
again that an injury in fact must be both concrete

and particularized. See, e.g.,. Susan B. Anthony
List v. Driehaus, 573 U.S. ——, ——, 134 S.Ct.
2334, 2341-2342, 189 L.Ed.2d 246 (2014);

Summers, supra, at 493, 129 S.Ct. 1142,

Sprint Communications Co. v. APCC Services,
Inc., 554 U.S. 269, 274, 128 S.Ct. 2531, 171

L.Ed.2d 424 (2008); Massachusetts v. EPA,
549 U.S. 497, 517, 127 S.Ct. 1438, 167 L.Ed.2d
248 (2007).

(18118 A “concrete” injury must be “de facto ”; that
is, it must actually exist. See Black’s Law
Dictionary 479 (9th ed. 2009). When we have used
the adjective “concrete,” we have meant to convey
the usual meaning of the term—*“real,” and not
“abstract.” Webster’s Third New International
Dictionary 472 (1971); Random House Dictionary
of the English Language 305 (1967). Concreteness,
therefore, is quite different from particularization.

*1549 2
(201 “Concrete” is not, however, necessarily
synonymous with “tangible.” Although tangible
injuries are perhaps easier to recognize, we have
confirmed in many of our previous cases that
intangible injuries can nevertheless be concrete.

See, e.g.,, Pleasant Grove City v. Summum, 555
U.S. 460, 129 S.Ct. 1125, 172 L.Ed.2d 853 (2009)

(free speech); Church of Lukumi Babalu Aye,
Inc. v. Hialeah, 508 U.S. 520, 113 S.Ct. 2217, 124
L.Ed.2d 472 (1993) (free exercise).

(210221 In determining whether an intangible harm
constitutes injury in fact, both history and the
judgment of Congress play important roles.
Because the doctrine of standing derives from the
case-or-controversy requirement, and because that
requirement in turn is grounded in historical
practice, it is instructive to consider whether an
alleged intangible harm has a close relationship to
a harm that has traditionally been regarded as
providing a basis for a lawsuit in English or

American courts. See Vermont Agency of
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Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016)

100 Empl. Prac. Dec. P 45,556, 194 L.Ed.2d 635, 84 USLW 4263...

Natural Resources v. United States ex rel. Stevens,
529 U.S. 765, 775-777, 120 S.Ct. 1858, 146
L.Ed.2d 836 (2000). In addition, because Congress
is well positioned to identify intangible harms that
meet minimum Article 11l requirements, its
judgment is also instructive and important. Thus,
we said in Lujan that Congress may “elevat[e] to
the status of legally cognizable injuries concrete,
de facto injuries that were previously inadequate in

law.” 504 U.S., at 578, 112 S.Ct. 2130.
Similarly, Justice Kennedy’s concurrence in that
case explained that “Congress has the power to
define injuries and articulate chains of causation
that will give rise to a case or controversy where

none existed before.” Id., at 580, 112 S.Ct.
2130 (opinion concurring in part and concurring in
judgment).

(2811241 Congress’ role in identifying and elevating
intangible harms does not mean that a plaintiff
automatically  satisfies  the injury-in-fact
requirement whenever a statute grants a person a
statutory right and purports to authorize that person
to sue to vindicate that right. Article 11l standing
requires a concrete injury even in the context of a
statutory violation. For that reason, Robins could
not, for example, allege a bare procedural
violation, divorced from any concrete harm, and
satisfy the injury-in-fact requirement of Atrticle I1I.

See | Summers, 555 U.S,, at 496, 129 S.Ct. 1142
(“[D]eprivation of a procedural right without some
concrete interest that is affected by the deprivation
... is insufficient to create Article III standing”); see

also Lujan, supra, at 572, 112 S.Ct. 2130.

121 This does not mean, however, that the risk of
real harm cannot satisfy the requirement of

concreteness. See, e.g.,. Clapper v. Amnesty Int’l
USA, 568 U.S. ——, 133 S.Ct. 1138, 185 L.Ed.2d
264. For example, the law has long permitted
recovery by certain tort victims even if their harms
may be difficult to prove or measure. See,
e.g.,Restatement (First) of Torts §§ 569 (libel), 570
(slander per se ) (1938). Just as the common law
permitted suit in such instances, the violation of a
procedural right granted by statute can be sufficient
in some circumstances to constitute injury in fact.
In other words, a plaintiff in such a case need not
allege any additional harm beyond the one

Congress has identified. See Federal Election
Comm’n v. Akins, 524 U.S. 11, 20-25, 118 S.Ct.
1777, 141 L.Ed.2d 10 (1998) (confirming that a

LT3

group of voters’ “inability to obtain information”

that Congress had decided to make public is a
sufficient injury in fact to satisfy Article IlI);

Public Citizen v. Department of Justice, 491
U.S. 440, 449, 109 S.Ct. 2558, 105 L.Ed.2d 377
(1989) (holding that two advocacy organizations’
*1550 failure to obtain information subject to
disclosure under the Federal Advisory Committee
Act “constitutes a sufficiently distinct injury to
provide standing to sue”).

261 In the context of this particular case, these
general principles tell us two things: On the one
hand, Congress plainly sought to curb the
dissemination of false information by adopting
procedures designed to decrease that risk. On the
other hand, Robins cannot satisfy the demands of
Acrticle 111 by alleging a bare procedural violation.
A violation of one of the FCRA’s procedural
requirements may result in no harm. For example,
even if a consumer reporting agency fails to
provide the required notice to a user of the
agency’s consumer information, that information
regardless may be entirely accurate. In addition,
not all inaccuracies cause harm or present any
material risk of harm. An example that comes
readily to mind is an incorrect zip code. It is
difficult to imagine how the dissemination of an
incorrect zip code, without more, could work any
concrete harm.®

Because the Ninth Circuit failed to fully appreciate
the distinction between concreteness and
particularization, its standing analysis was
incomplete. It did not address the question framed
by our discussion, namely, whether the particular
procedural violations alleged in this case entail a
degree of risk sufficient to meet the concreteness
requirement. We take no position as to whether the
Ninth Circuit’s ultimate conclusion—that Robins
adequately alleged an injury in fact—was correct.

* * %

The judgment of the Court of Appeals is vacated,
and the case is remanded for proceedings
consistent with this opinion.

It is so ordered.

Justice THOMAS, concurring.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000358280&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000358280&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000358280&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106162&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106162&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106162&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3ec3448a07d011deb6a3a099756c05b7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3ec3448a07d011deb6a3a099756c05b7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3ec3448a07d011deb6a3a099756c05b7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018252548&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72e88d139c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106162&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4b728737801d11e28a21ccb9036b2470&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4b728737801d11e28a21ccb9036b2470&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4b728737801d11e28a21ccb9036b2470&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029935439&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029935439&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029935439&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290691657&pubNum=0101589&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290691658&pubNum=0101589&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibdc8d9859c2511d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibdc8d9859c2511d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibdc8d9859c2511d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998116777&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998116777&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998116777&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1d258159c1e11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1d258159c1e11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989092398&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989092398&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989092398&pubNum=0000708&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=I041b593a1b6011e6a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016)

100 Empl. Prac. Dec. P 45,556, 194 L.Ed.2d 635, 84 USLW 4263...

The Court vacates and remands to have the Court
of Appeals determine “whether the particular
procedural violations alleged in this case entail a
degree of risk sufficient to meet the concreteness
requirement.” Ante, at 1550. In defining what
constitutes a concrete injury, the Court explains
that “concrete” means “ ‘real,’ and “not
‘abstract,” ” but is not “necessarily synonymous
with ‘tangible.” ” Ante, at 1548 — 1549.

2 113

I join the Court’s opinion. I write separately to
explain how, in my view, the injury-in-fact
requirement applies to different types of rights. The
judicial power of common-law courts was
historically limited depending on the nature of the
plaintiff’s suit. Common-law courts more readily
entertained suits from private plaintiffs who
alleged a violation of their own rights, in contrast
to private plaintiffs who asserted claims
vindicating public rights. Those limitations persist
in modern standing doctrine.

Standing doctrine limits the “judicial power” to “
‘cases and controversies of the sort traditionally
amenable to, and resolved by, the judicial process.’

”? Vermont Agency of Natural Resources V.
United States ex rel. Stevens, 529 U.S. 765, 774,
120 S.Ct. 1858, 146 L.Ed.2d 836 (2000) (quoting

Steel Co. v. Citizens for a Better Environment,
523 U.S. 83, 102, 118 S.Ct. 1003, 140 L.Ed.2d 210
(1998)). To understand the limits that standing
imposes on “the judicial Power,” therefore, we
must “refer directly to the traditional, fundamental
*1551 limitations upon the powers of common-law

courts.” Honig v. Doe, 484 U.S. 305, 340, 108
S.Ct. 592, 98 L.Ed.2d 686 (1988) (Scalia, J.,
dissenting). These limitations preserve separation
of powers by preventing the judiciary’s
entanglement in disputes that are primarily political
in nature. This concern is generally absent when a

private plaintiff seeks to enforce only his personal
rights against another private party.

Common-law courts imposed different limitations
on a plaintiff’s right to bring suit depending on the
type of right the plaintiff sought to vindicate.
Historically, common-law courts possessed broad
power to adjudicate suits involving the alleged
violation of private rights, even when plaintiffs
alleged only the violation of those rights and
nothing more. ‘“Private rights” are rights
“belonging to individuals, considered as
individuals.” 3 W. Blackstone, Commentaries *2
(hereinafter Blackstone). “Private rights” have
traditionally included rights of personal security
(including security of reputation), property rights,

and contract rights. See 1 id., at *130-*139;
Woolhander & Nelson, Does History Defeat
Standing Doctrine?, 102 Mich. L. Rev. 689, 693
(2004). In a suit for the violation of a private right,
courts historically presumed that the plaintiff
suffered a de facto injury merely from having his
personal, legal rights invaded. Thus, when one man
placed his foot on another’s property, the property
owner needed to show nothing more to establish a
traditional case or controversy. See Entick v.
Carrington, 2 Wils. K.B. 275, 291, 95 Eng. Rep.
807, 817 (1765). Many traditional remedies for
private-rights causes of action—such as for
trespass, infringement of intellectual property, and
unjust enrichment—are not contingent on a
plaintiff’s allegation of damages beyond the
violation of his private legal right. See Brief for
Restitution and Remedies Scholars as Amici Curiae
6-18; see also Webb v. Portland Mfg. Co., 29
F.Cas. 506, 508 (No. 17,322) (Me.1838) (stating
that a legal injury “imports damage in the nature of
it” (internal quotation marks omitted)).

Common-law courts, however, have required a
further showing of injury for violations of “public
rights”—rights that involve duties owed “to the
whole community, considered as a community, in
its social aggregate capacity.” 4 Blackstone *5.
Such rights include “free navigation of waterways,
passage on public highways, and general
compliance with regulatory law.” Woolhander &
Nelson, 102 Mich. L. Rev., at 693. Generally, only
the government had the authority to vindicate a
harm borne by the public at large, such as the
violation of the criminal laws. See id., at 695-700.
Even in limited cases where private plaintiffs could
bring a claim for the violation of public rights, they
had to allege that the violation caused them “some
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extraordinary damage, beyond the rest of the
[community].” 3 Blackstone *220 (discussing
nuisance); see also Commonwealth v. Webb, 27 Va.
726, 729 (Gen.Ct.1828)." An action to redress a
public nuisance, for example, was historically
considered an action to vindicate the violation of a
public right at common law, lest “every subject in
the kingdom” be able to “harass the offender with
separate actions.” 3 Blackstone *219; see also 4 id.,
at *167 (same). But if the plaintiff could allege
“special damage” as *1552 the result of a nuisance,
the suit could proceed. The existence of special,
individualized damage had the effect of creating a
private action for compensatory relief to an

otherwise public-rights claim. See 3 id., at
*220. Similarly, a plaintiff had to allege individual
damage in disputes over the use of public lands.
E.g., Robert Marys’s Case, 9 Co. Rep. 111b, 112b,
77 Eng. Rep. 895 898-899 (K.B. 1613)
(commoner must establish not only injuria [legal
injury] but also damnum [damage] to challenge
another’s overgrazing on the commons).

These differences between legal claims brought by
private plaintiffs for the violation of public and
private rights underlie modern standing doctrine
and explain the Court’s description of the
injury-in-fact requirement. “Injury in fact” is the
first of three “irreducible” requirements for Article
Il standing. Lujan v. Defenders of Wildlife,
504 U.S. 555, 560, 112 S.Ct. 2130, 119 L.Ed.2d
351 (1992). The injury-in-fact requirement often
stymies a private plaintiff’s attempt to vindicate the
infringement of public rights. The Court has said
time and again that, when a plaintiff seeks to
vindicate a public right, the plaintiff must allege
that he has suffered a “concrete” injury particular

to himself. See Schlesinger v. Reservists
Comm. to Stop the War, 418 U.S. 208, 221-223, 94
S.Ct. 2925, 41 L.Ed.2d 706 (1974) (explaining this
where  plaintiffs sought to enforce the
Incompatibility Clause, Art. I, § 6, cl. 2, against
Members of Congress holding  reserve
commissions in the Armed Forces); see also

Lujan, supra, at 572-573, 112 S.Ct. 2130
(evaluating standing where plaintiffs sought to

enforce the Endangered Species Act); Friends
of the Earth, Inc. v. Laidlaw Environmental
Services (TOC), Inc., 528 U.S. 167, 183-184, 120
S.Ct. 693, 145 L.Ed.2d 610 (2000) (Clean Water
Act). This requirement applies with special force
when a plaintiff files suit to require an executive
agency to “follow the law”; at that point, the
citizen must prove that he “has sustained or is
immediately in danger of sustaining a direct injury
as a result of that [challenged] action and it is not
sufficient that he has merely a general interest

common to all members of the public.” Ex
parte Levitt, 302 U.S. 633, 634, 58 S.Ct. 1, 82
L.Ed. 493 (1937) (per curiam ). Thus, in a case
where private plaintiffs sought to compel the U.S.
Forest Service to follow certain procedures when it
regulated “small fire-rehabilitation and
timber-salvage projects,” we held that “deprivation
of a procedural right without some concrete interest
that is affected by the deprivation ... is insufficient
to create Article III standing,” even if “accorded by

Congress.” | Summers v. Earth Island Institute,
555 U.S. 488, 490, 496-497, 129 S.Ct. 1142, 173
L.Ed.2d 1 (2009).

But the concrete-harm requirement does not apply
as rigorously when a private plaintiff seeks to
vindicate his own private rights. Our contemporary
decisions have not required a plaintiff to assert an
actual injury beyond the violation of his personal
legal rights to satisfy the “injury-in-fact”

requirement. See, e.g., Carey v. Piphus, 435
U.S. 247, 266, 98 S.Ct. 1042, 55 L.Ed.2d 252
(1978) (holding that nominal damages are
appropriate when a plaintiff’s constitutional rights
have been infringed but he cannot show further

injury).

The separation-of-powers concerns underlying our
public-rights decisions are not implicated when
private individuals sue to redress violations of their
own private rights. But, when they are implicated,
standing doctrine keeps courts out of political
disputes by denying private litigants the right to
test the abstract legality of government action. See

Schlesinger, supra, at 222, 94 S.Ct. 2925. And
by limiting *1553 Congress’ ability to delegate law
enforcement authority to private plaintiffs and the
courts, standing doctrine preserves executive

discretion. See Lujan, supra, at 577, 112 S.Ct.
2130 (* ‘To permit Congress to convert the
undifferentiated public interest in executive
officers’ compliance with the law into an
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Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016)

100 Empl. Prac. Dec. P 45,556, 194 L.Ed.2d 635, 84 USLW 4263...

‘individual right’ vindicable in the courts is to
permit Congress to transfer from the President to
the courts the Chief Executive’s most important
constitutional duty, to ‘take Care that the Laws be
faithfully executed’ ). But where one private party
has alleged that another private party violated his
private rights, there is generally no danger that the
private party’s suit is an impermissible attempt to
police the activity of the political branches or, more
broadly, that the legislative branch has
impermissibly delegated law enforcement authority
from the executive to a private individual. See
Hessick, Standing, Injury in Fact, and Private
Rights, 93 Cornell L. Rev. 275, 317-321 (2008).

When Congress creates new private causes of
action to vindicate private or public rights, these
Article III principles circumscribe federal courts’
power to adjudicate a suit alleging the violation of
those new legal rights. Congress can create new
private rights and authorize private plaintiffs to sue
based simply on the violation of those private

rights. See Warth v. Seldin, 422 U.S. 490, 500,
95 S.Ct. 2197, 45 L.Ed.2d 343 (1975). A plaintiff
seeking to vindicate a statutorily created private
right need not allege actual harm beyond the

invasion of that private right. See Havens
Realty Corp. v. Coleman, 455 U.S. 363, 373-374,
102 S.Ct. 1114, 71 L.Ed2d 214 (1982)
(recognizing standing for a violation of the Fair

Housing Act); Tennessee Elec. Power Co. v.
TVA, 306 U.S. 118, 137-138, 59 S.Ct. 366, 83
L.Ed. 543 (1939) (recognizing that standing can
exist where “the right invaded is a legal right,—one
of property, one arising out of contract, one
protected against tortious invasion, or one founded
on a statute which confers a privilege”). A plaintiff
seeking to vindicate a public right embodied in a
federal statute, however, must demonstrate that the
violation of that public right has caused him a
concrete, individual harm distinct from the general

population. See ©  Lujan, supra, at 578, 112 S.Ct.
2130 (noting that, whatever the scope of Congress’
power to create new legal rights, “it is clear that in
suits against the Government, at least, the concrete
injury requirement must remain”). Thus, Congress

cannot authorize private plaintiffs to enforce public
rights in their own names, absent some showing
that the plaintiff has suffered a concrete harm
particular to him.

Given these principles, 1 agree with the Court’s
decision to vacate and remand. The Fair Credit
Reporting Act creates a series of regulatory duties.
Robins has no standing to sue Spokeo, in his own
name, for violations of the duties that Spokeo owes
to the public collectively, absent some showing
that he has suffered concrete and particular harm.
See supra, at 1546 — 1547. These consumer
protection requirements include, for example, the
requirement to “post a toll-free telephone number
on [Spokeo’s] website through which consumers
can request free annual file disclosures.” App. 23,

First Amended Complaint § 74; see 15U.S.C. 8§
1681j; 16 CFR 8 610.3(a)(1) (2010)16 CFR 8§
610.3(a)(1) (2010).

But a remand is required because one claim in
Robins’ complaint rests on a statutory provision
that could arguably establish a private cause of
action to vindicate the violation of a privately held

right. Section 1681e(b) requires Spokeo to
“follow reasonable procedures to assure maximum
*1554 possible accuracy of the information
concerning the individual about whom the report

relates.” § 168le(b) (emphasis added). If
Congress has created a private duty owed
personally to Robins to protect his information,
then the violation of the legal duty suffices for
Article Il injury in fact. If that provision, however,
vests any and all consumers with the power to
police the “reasonable procedures” of Spokeo,
without more, then Robins has no standing to sue
for its violation absent an allegation that he has
suffered individualized harm. On remand, the
Court of Appeals can consider the nature of this
claim.
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Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016)

100 Empl. Prac. Dec. P 45,556, 194 L.Ed.2d 635, 84 USLW 4263...

Justice GINSBURG, with whom Justice
SOTOMAYOR joins, dissenting.

In the Fair Credit Reporting Act of 1970 (FCRA or

Act), 15 U.S.C. § 1681 et seq., Congress
required consumer reporting agencies, whenever
preparing a consumer report, to “follow reasonable
procedures to assure maximum possible accuracy
of the information concerning the individual about

whom the report relates.” § 1681e(b). To
promote adherence to the Act’s procedural
requirements, Congress granted adversely affected
consumers a right to sue noncomplying reporting
agencies. § 1681n (willful noncompliance); 8§
16810 (negligent noncompliance).* Thomas Robins
instituted suit against Spokeo, Inc., alleging that
Spokeo was a reporting agency governed by the
FCRA, and that Spokeo maintains on its Web site
an inaccurate consumer report about Robins. App.
13.

In particular, Robins alleged that Spokeo posted “a
picture ... purport [ing] to be an image of Robins
[that] was not in fact [of him],” and incorrectly
reported that Robins “was in his 50s, ... married, ...
employed in a professional or technical field, and
... has children.” 1d., at 14. Robins further alleged
that Spokeo’s profile of him continues to
misrepresent “that he has a graduate degree, that
his economic health is ‘Very Strong [,]’ and that
his wealth level [is in] the ‘Top 10%.” > lbid.
Spokeo displayed that erroneous information,
Robins asserts, when he was “out of work” and
“actively seeking employment.” Ibid. Because of
the misinformation, Robins stated, he encountered
“[imminent and ongoing] actual harm to [his]
employment prospects.” 1bid.? As Robins
elaborated on brief, Spokeo’s report made him
appear overqualified for jobs he might have gained,
expectant of a higher salary than employers would
be willing to pay, and less mobile because of
family responsibilities. See Brief for Respondent
44,

I agree with much of the Court’s opinion. Robins,
the Court holds, meets the particularity requirement
for standing under Article Ill. See ante, at 1548,
1550 (remanding only for concreteness inquiry).
The Court acknowledges that Congress has the
authority to confer rights and delineate claims for
relief where none existed before. Ante, at 1549; see

Federal Election Comm’n v. Akins, 524 U.S. 11,
19-20, 118 S.Ct. 1777, 141 L.Ed.2d 10 (1998)
(holding that inability to procure information to

which Congress has created a right in the Federal
Election Campaign Act of 1971 qualifies as
concrete injury satisfying Article III’s standing

requirement); Public Citizen v. Department
*1555 of Justice, 491 U.S. 440, 449, 109 S.Ct.
2558, 105 L.Ed.2d 377 (1989) (holding that
plaintiff advocacy organizations’ inability to obtain
information that Congress made subject to
disclosure under the Federal Advisory Committee
Act “constitutes a sufficiently distinct injury to

provide standing to sue”); Havens Realty Corp.
v. Coleman, 455 U.S. 363, 373, 102 S.Ct. 1114, 71
L.Ed.2d 214 (1982) (identifying, as Article 1l
injury, violation of plaintiff’s right, secured by the
Fair Housing Act, to “truthful information
concerning the availability of housing”).?
Congress’ connection of procedural requirements
to the prevention of a substantive harm, the Court
appears to agree, is “instructive and important.”

Ante, at 1549; see Lujan v. Defenders of
Wildlife, 504 U.S. 555, 580, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992) (KENNEDY, J., concurring in
part and concurring in judgment) (“As Government
programs and policies become more complex and
far reaching, we must be sensitive to the
articulation of new rights of action....”); Brief for
Restitution and Remedies Scholars et al. as Amici
Curiae 3 (“Congress cannot authorize individual
plaintiffs to enforce generalized rights that belong
to the whole public. But Congress can create new
individual rights, and it can enact effective
remedies for those rights.”). See generally
Sunstein, Informational Regulation and
Informational Standing: Akins and Beyond, 147 U.
Pa. L. Rev. 613 (1999).

| part ways with the Court, however, on the
necessity of a remand to determine whether
Robins’ particularized injury was “concrete.” See
ante, at 1550. Judged by what we have said about
“concreteness,” Robins’ allegations carry him
across the threshold. The Court’s opinion observes
that time and again, our decisions have coupled the
words “concrete and particularized.” Ante, at 1548

(citing as examples, Susan B. Anthony List v.
Driehaus, 573 U.S. ——, ——, 134 S.Ct. 2334,
2341, 189 L.Ed.2d 246 (2014); Summers v.
Earth Island Institute, 555 U.S. 488, 493, 129 S.Ct.

1142, 173 L.Ed.2d 1 (2009); Sprint
Communications Co. v. APCC Services, Inc., 554
U.S. 269, 274, 128 S.Ct. 2531, 171 L.Ed.2d 424

(2008); Massachusetts v. EPA, 549 U.S. 497,
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517, 127 S.Ct. 1438, 167 L.Ed.2d 248 (2007)).
True, but true too, in the four cases cited by the
Court, and many others, opinions do not discuss
the separate offices of the terms “concrete” and
“particularized.”

Inspection of the Court’s decisions suggests that
the particularity requirement bars complaints
raising generalized grievances, seeking relief that
no more benefits the plaintiff than it does the

public at large. See, e.g., Lujan, 504 U.S., at
573-574, 112 S.Ct. 2130 (a plaintiff “seeking relief
that no more directly and tangibly benefits him
than it does the public at large does not state an
Article III case or controversy” (punctuation

omitted)); Perkins v. Lukens Steel Co., 310
U.S. 113, 125, 60 S.Ct. 869, 84 L.Ed. 1108 (1940)
(plaintiffs lack standing because they failed to
show injury to “a particular right of their own, as
distinguished from the public’s interest in the
administration of the law”). Robins’ claim does not
present a question of that character. He seeks
redress, not for harm to the citizenry, but for
Spokeo’s spread of misinformation specifically
about him.

Concreteness as a discrete requirement for
standing, the Court’s decisions indicate, *1556
refers to the reality of an injury, harm that is real,
not abstract, but not necessarily tangible. See ante,
at 1548 — 1549; ante, at 1543 (THOMAS, J.,

concurring). Illustrative opinions include AKkins,
524 U.S., at 20, 118 S.Ct. 1777 (“[C]ourts will not
pass upon abstract, intellectual problems, but
adjudicate concrete, living contests between
adversaries.” (internal quotation marks and

alterations omitted)); Diamond v. Charles, 476
U.S. 54, 67, 106 S.Ct. 1697, 90 L.Ed.2d 48 (1986)
(plaintiff’s “abstract concern does not substitute for
the concrete injury required by Art [icle] II”
(internal quotation marks and ellipsis omitted));

Los Angeles v. Lyons, 461 U.S. 95, 101, 103
S.Ct. 1660, 75 L.Ed.2d 675 (1983) (“Plaintiffs
must demonstrate a personal stake in the
outcome.... Abstract injury is not enough.” (internal

quotation marks omitted)); Babbitt v. Farm
Workers, 442 U.S. 289, 297-298, 99 S.Ct. 2301, 60
L.Ed.2d 895 (1979) (“The difference between an
abstract question and a ‘case or controversy’ is one
of degree, of course, and is not discernable by any
precise test. The basic inquiry is whether the
conflicting contentions of the parties present a real,
substantial controversy between parties having

adverse legal interests, a dispute definite and
concrete, not hypothetical or abstract.” (citation,
some internal quotation marks, and ellipsis

omitted)); Simon v. Eastern Ky. Welfare Rights
Organization, 426 U.S. 26, 40, 96 S.Ct. 1917, 48
L.Ed.2d 450 (1976) ( ‘“organization’s abstract
concern ... does not substitute for the concrete

injury required by Art. III”); California
Bankers Assn. v. Shultz, 416 U.S. 21, 69, 94 S.Ct.
1494, 39 L.Ed.2d 812 (1974) (“There must be ...
concrete adverseness”; “[a]bstract injury is not
enough.” (internal quotation marks omitted));

Railway Mail Assn. v. Corsi, 326 U.S. 88, 93,
65 S.Ct. 1483, 89 L.Ed. 2072 (1945) (controversy
must be “definite and concrete, not hypothetical or

abstract”); Coleman v. Miller, 307 U.S. 433,
460, 59 S.Ct. 972, 83 L.Ed. 1385 (1939) (opinion
of Frankfurter, J.) (“[I]t [is] not for courts to pass
upon ... abstract, intellectual problems but only ...
concrete, living contest [s] between adversaries
call[ing] for the arbitrament of law.”).

Robins would not qualify, the Court observes, if he
alleged a “bare” procedural violation, ante, at
1549, one that results in no harm, for example, “an
incorrect zip code,” ante, at 1550. Far from an
incorrect zip code, Robins complains of
misinformation about his education, family
situation, and economic status, inaccurate
representations that could affect his fortune in the
job market. See Brief for Center for Democracy &
Technology et al. as Amici Curiae 13 (Spokeo’s
inaccuracies bore on Robins’ “ability to find
employment by creating the erroneous impression
that he was overqualified for the work he was
seeking, that he might be unwilling to relocate for a
job due to family commitments, or that his salary
demands would exceed what prospective
employers were prepared to offer him.”); Brief for
Restitution and Remedies Scholars et al. as Amici
Curiae 35 (“An applicant can lose [a] job for being
over-qualified; a suitor can lose a woman if she
reads that he is married.”). The FCRA’s procedural
requirements aimed to prevent such harm. See 115
Cong. Rec. 2410-2415 (1969). | therefore see no
utility in returning this case to the Ninth Circuit to
underscore what Robins’ complaint already
conveys concretely: Spokeo’s misinformation
“cause[s] actual harm to [his] employment
prospects.” App. 14.

* * %
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