INDEPENDENT REVIEW PROCESS

INTERNATIONAL CENTER FOR DISPUTE RESOLUTION

AFILIAS DOMAINS NO. 3 LTD, ICDR CASE NO 01-18-0004-270:2
Claimant,
and

INTERNET CORPORATION FOR
ASSIGNED NAMES AND NUMBERS,

Respondent.

REQUEST BY VERISIGN, INC. TO PARTICIPATE AS
AMICUS CURIAE IN INDEPENDENT REVIEW PROCESS

Ronald L. Johnston
Ronald.Johnston@arnoldporter.com
James S. Blackburn
James.Blackburn@arnoldporter.com
Maria Chedid
Maria.Chedid@arnoldporter.com
Tiffany M. Ikeda
Tiffany.lkeda@arnoldporter.com
ARNOLD & PORTER

777 S. Figueroa Street, 44th Floor
Los Angeles, California 90017

Tel: 213.243.4000

Fax: 213.243.4199

Counsel to Proposedimicus Curiaé/eriSign, Inc.



TABLE OF CONTENTS

Page

INTRODUCTION ...ttt ee et e e e e e e e e e e e e a e e e e e eeanns 1
VERISIGN SHOULD BE ALLOWED TO PARTICIPATE AAAMICUSBECAUSE
IT HAS A “MATERIAL INTEREST” IN THIS DISPUTE ..., 3
BACKGROUND ...cuii it v et e e e et e et e e e e et e e e e e e e n s e eaneeanes 5
ICANN and the NeW gTLD PrOCESS ......cciiuiiiiiiiiieeeeie et e e 5
NDC’s Application fOr JWeb ..o e 7
The Agreement Between NDC and VeriSigN ..o 8
Afilias’s Attempt lllegally to Collude with OtheriBders to Interfere with a

Competitive Auction and Bribe NDC .........coooiiiiiiiiiiii e 9
The Public AUCLION fOr WD ... 14
Post-Auction Efforts by Afilias and Others to Irfege with the Auction Results........... 15
AfIlIAS'S IRP REQUESL ...t e e e e e e e eaa e aees 18

ALLOWING VERISIGN TO PARTICIPATE ASAMICUSFURTHERS
IMPORTANT GOALS AND POLICIES OF ICANN AND IS NECES®RY TO
PROTECT VERISIGN'S RIGHTS ... .o 19



VeriSign, Inc. (“Verisign”) hereby submits this Rexst to Participate as &micus
Curiae in the Independent Review Process (“IRP”) initiabgy claimant Afilias Domains No. 3
Limited (“Afilias”) on November 14, 2018, includinggrticipation in the pending Request for
Emergency Panelist and Interim Measures of Prate¢tinterim Relief Request”). On the
granting of this Request, Verisign will submit segga responses to the Requests of Afilias for
Independent Review and Interim Relief. Nu DotcbCL(*"NDC"), referenced below, also is

filing a request to participate as amicus curiadn this IRP.

. INTRODUCTION

1. Through this IRP, Afilias seeks to (i) contravehe tontract rights of NDC to
enter into a Registry Agreement with ICANN for teeb gTLD; (ii) interfere with Verisign's
right to operate the .web gTLD upon the consen€AMNN to an assignment of the Registry
Agreement to Verisign; and (iii) preliminarily apeérmanently enjoin the transfer or delegation
to Verisign or NDC of the .web gTLD. Verisign igeal party in interest in this IRP. Itis
threatened with irreparable injury and a serioysaimment of its rights both by the request for
an emergency stay and the permanent relief soyghfilias in this IRP.

2. NDC is the winner of the public auction for .welbymg paid $135 million for
the right to operate the .web gTLD. Verisign is grospective assignee of .web under its
executory contract with NDC, subject to the cowditihat ICANN consent to the assignment of
a Registry Agreement between NDC and ICANN. Adilseeks a declaration that (i) “lICANN
must disqualify NDC’s bid for .web” because of \&gin’s financial arrangement with NDC;
and (ii) ICANN must award the right to operate .vielAfilias. (IRP at p. 25). Afilias postures
its allegations, plainly in fact directed againgrigign and NDC, as a strained claim that ICANN
violated its Articles and Bylaws by failing to ciedfilias’s allegations and disqualify NDC.

Indeed, NDC'’s and Verisign’s alleged conduct duting application process and auction for the



.web gTLD is the gravamen of each of Afilias’s oiai including those alleging (without merit)
violations of ICANN'’s Bylaws:

3. Under the Supplementary Procedures for Internep&@ation for Assigned
Names and Numbers (ICANN) Independent Review Psod&s?) (the “Supplementary
Procedures”), Verisign has material interests is Bhispute that mandate it be allowed to
participate as aamicusin this proceeding. Appendix, Ex. 1. Verisigosld not be forced to
sit on the sidelines while Afilias seeks to uss tRP to unwind the results of the public auction
and contravene its contract rights.

4. Granting Afilias’s requested stay, or Afilias’s texst for permanent relief
reversing the award of the .web gTLD, without pgpation by both Verisign and NDC would
be fundamentally unfair, a failure of due process] render the decision unenforceable. Itis a
well-established principle of law that neither aidanor an arbitration panel is permitted to
adjudicate a party’s interests without the paratipn of the party.See, e.g., Martin v. City of
Corning, 25 Cal. App. 3d 165, 169 (1972) (party to coritthat action sought to enjoin was an
indispensable partyo the proceeding as “his interests would ineWtdle affected by a
judgment rendering the contract void or enjoiningtier payment to him thereunder.N)jracle
Adhesives Corp. v. Peninsula Tile Contractors’ Asst7 Cal. App. 2d 591, 593 (1958)
(“Persons ‘whose interests, rights, or duties inglvitably be affected by any decree which can
be rendered in the action’ are indispensable mréiedthe action cannot proceed without
them”) (emphasis added). Arbitration panels are nohune from these basic principles of due
process and fairnes§ee Westra Constr., Inc. v. U.S. Fid. & Guar.,®&. 1:03-cv-0833, 2006
WL 1149252, at *2 (M.D. Pa. Apr. 28, 2006) (a nompdo an arbitration can challenge an
arbitration award “when the nonparty is adversdfigched by the decision.”). For the same

reasons, proceeding with Afilias’s requests eitbeipreliminary or permanent injunctive relief

! In reality, the IRP is simply a continuation ofilis’s years-long campaign to interfere with Vigigs and
NDC's contractual rights regarding .web for Afilig®wn financial benefit. ICANN is the respondenhame
only. There is no doubt that NDC and Verisigntheereal targets of Afilias’s IRP, both by reaséthe claims
made and the relief sought.



in the absence of Verisign and NDC would be cowgtratthe policies underlying the
Supplemental Procedures (see Bylaws, § 4.3(n){bich “are intended to ensuitndamental
fairness and due processand the Supplementary Procedures, which mandatehe IRP
Panel “lean in favor” of broad participation of amicus curiaeand require that the Emergency
Panelist weigh the “balance of hardships,” whichstmnclude the interests of the persons
impacted by the requested relief (see Supplememagedures, 8 7 at fn.4, § 10 at p.12).
Appendix, Exs. 1-2 (emphasis added).

5. Verisign requests that it be granted the rightddipipate as aamicus curiadn
Afilias’s IRP, including by but not limited to: )(submission of briefs on all substantive issues
considered by the Emergency Panelist or the IRRIPEcluding Afilias’s Interim Relief
Request; (i) submission of evidence relevant todlaims made by Afilias in its IRP, including
in connection with Afilias’s Interim Relief Requesii) access to all filings or evidence
submitted by either ICANN or Afilias in the IRP;dv) full participation in any hearings

before the Emergency Panelist or the IRP Panel.

lI. VERISIGN SHOULD BE ALLOWED TO PARTICIPATE AS AMICUS BECAUSE
IT HAS A “MATERIAL INTEREST” IN THIS DISPUTE

6. Pursuant to the Supplementary Procedures, “[a]nsope group, or entity that has
a material interest relevant to the Dispute . ay iparticipate as ammicus curiaeébefore an IRP
Panel . ..” (Appendix, Ex. 1, Oct. 25, 2018 Seppéntary Procedures, Section 7). Certain
entities are automatically “deemed to have a natertierest relevant to the Dispute,” including
entities that were “part of a contention set fa $lring at issue in the IRP” and entities whose
actions are significantly referred to in briefingsfore the IRP Panelld() The Supplementary
Proceduresequire that entities with a material interest relevantite Dispute Shall be
permitted to participate as amicusbefore the IRP Panel.”ld.) (emphasis added).

7. The Supplementary Procedures further provide fladitifing the pendency of

these Interim Supplementary Rules, in exercisiagligcretion in allowing the participation of



amicus curiaeand in then considering the scope of participatiom amicus curiagthelRP
Panel shall lean in favor of allowing broad partipation of an amicus curiaes needed to
further the purposes of the IRP set forth in Secti® of the ICANN Bylaws.” (Appendix,
Ex. 1, Oct. 25, 2018 Supplementary Proceduresjd®ec} (emphasis added).

8. Verisign has a material interest in this Disputd ahould be permitted to
participate as aamicus curiae It has an executory contract with NDC, a mendiehe
Contention Set for .web, and NDC and Verisign aemtionedover 200 timesn Afilias’s IRP
request. Indeed, the alleged actions of NDC antkl@ are at the core of this Dispute and
form the singular basis for Afilias’s allegatiomat ICANN violated its Articles of Incorporation
and Bylaws. Accordingly, under the SupplementancBdures, Verisign is presumptively
deemed to have a material interest relevant t®tsieute and must be allowed to participate as
anamicus

9. Because of its material interest in this Disputerisign would be directly harmed
by Afilias’s request for an emergency stay as waslAfilias’s request for a reversal of the .web
award. More specifically, if the stay were grant@dit would delay the delegation of the .web
gTLD, resulting in NDC’s and Verisign’s inabilityp tcompete in the new gTLD marketplace;
(i) NDC and Verisign would continue to lose reverthat would have been generated from .web
registrations and continue to lose market shaodyding a “head start” from the delay in
entering the market; (iii) Verisign will lose theeiof $135 million, the amount of the winning
bid that is being held by ICANN pending resolut@ithis Dispute; and (iv) NDC and Verisign
will continue to suffer harm to their business rigpions as a result of Afilias’s false and
misleading statements, in this proceeding and plytilb the Internet community, concerning
Verisign’s and NDC'’s compliance with the Applicaauidebook.

10.  This IRP will benefit from Verisign’s participationVerisign will provide
relevant evidence concerning its agreement to geofeinds for the public auction. Second, as
part of its evidence, Verisign intends to demonstthat Afilias violated the Blackout Period

imposed by both the Auction Rules and the Biddereagient, and therefore lacks standing to



prosecute this IRP. Third, Verisign will provideidence of the harm it will suffer from further
delay in the delegation of .web, which is crititathe balance of the hardships element of
Afilias’s Interim Relief Request. Fourth, Verisigriends to offer evidence of Afilias unclean
hands, not only in its collusive and anti-compegitefforts torig the auction in its favor but

then in itsfalse public attacks on Verisign, NDC, and ICANNas part of a campaign to coerce

ICANN to reverse the .web award. Finally, Verisigii provide evidence contradicting
Verisign’s allegations of anti-competitive conduct.
11. For the reasons discussed herein, Verisign haderialanterest in this Dispute

and must be permitted to participate asancus curiae

1.  BACKGROUND

12.  Verisign's material interest in this Dispute is@amt from the history both pre
and post the public auction for .web. NDC, hayimgvailed as the winner of the 2016 public
auction for .web, and Verisign, as the potentialgreee of the .web gTLD and the target of
Afilias’s allegations of anti-competitive condubith have critical interests in this Dispute.

13. As discussed below, Afilias’s repeated attempistierfere with NDC’s and
Verisign’s rights, and to delay the transfer of tweb gTLD to NDC or Verisign, continues to
cause serious injury to NDC, Verisign, and conswmiecluding persons who have had to wait
years to reserve .web domain names.

ICANN and the New gTLD Process

14.  ICANN launched the New gTLD Program applicationqess in 2012.
(Appendix, Ex. 3.) Itinvited any interested paityapply for the creation of a new gTLD and
the opportunity to be designated as the operattratfgTLD. As the registry operator, the
applicant would be responsible for managing thegassent of names within the gTLD and
maintaining the gTLD’s database of names and IPemdds. When the application window for
the new gTLDs opened on January 12, 2012, ICANNMived almost 2,000 applications for new

gTLDs from primarily private, non-governmental ¢ie8—including some of the world’s largest



companies—interested in acquiring the right to afgenew gTLDs as a business to sell domain
names to the public.ld\)

15.  In connection with the New gTLD Program, ICANN pishked the Applicant
Guidebook (the “Guidebook”) and the Auction Rules New gTLDs (“Auction Rules”), which
prescribe the requirements for new gTLD applicatitmbe approved and the criteria by which
they are evaluated. (Appendix, Exs. 4-5.)

16. By soliciting applications to operate the new gTL.BZANN promised to
evaluate applications and oversee the auction psaneaccordance with the Applicant
Guidebook and the Auction Rules, and applicablesraihd regulations. The Applicant
Guidebook and Auction Rules set forth the mutualenstandings, rights, and obligations of
ICANN and respective applicants for new gTLDs witspect to the New gTLD Program.

17.  Only one registry operator can operate a gTLD «bingj of the same letters. In
the event more than one application for the sansnaitar gTLDs passes all of ICANN's
applicable evaluations, the applications are plasedstring contention set (“Contention Set”)
that can be resolved through a public auction gmaby auction rules established by ICANN in
the Guidebook or by private resolution among thentvers of the Contention Set. The
Guidebook provides that the Contention Set wilrésolved through a public auction, unless all
members of the Contention Set agree otherwisepdAgix, Ex. 4.)

18. Because ICANN does not specify how applicants mpgivately resolve the
Contention Set, applicants sometimes agree tovesoé Contention Set through a private
auction, the terms of which may vary dependinghenagreement between the members of the
Contention Set. ICANN does not dictate the terifres private auction. Unlike a public auction,
neither ICANN nor the Internet community genera#igeive any proceeds from a private
auction. Instead, in a private auction, the mgmeatyforward by the highest bidder at the auction
is paid to the losing bidders for their privatergai

19. If all applicants in a Contention Set do not agrea private auction or some

other private resolution of a Contention Set, aQT¢ assigned based on a public auction



administered by ICANN. Consistent with ICANN rul@spublic auction is open, competitive,
and transparent and its proceeds benefit the public

20. The Guidebook is clear that “[a]n applicant thad baen declared the winner of a
contention resolution proceswsll proceed by entering into the contraekecution stepfor the
execution of the registry agreement to operatgiied. (Appendix, Ex. 4, Guidebook,

Module 4, § 4.4) (emphasis added).
NDC'’s Application for .Web

21.  OnJune 13, 2012, NDC submitted an applicatiof©®®NN to acquire the right
to operate the .web gTLD. (Declaration of Josatim Rasco Ill (“Rasco Decl.”), 1. Six
other entities also applied for the right to opethe .web gTLD: Web.com Group, Inc.,
Charleston Road Registry Inc., Schlund TechnoloGiedbH (“Schlund”), Dot Web Inc. (“Dot
Web”), Ruby Glen LLC (“Ruby Glen”), and Afilias. IXC’s application passed all applicable
evaluations by ICANN in June 2013 and was placeal @ontention Set with the other applicants
for the .web gTLD, pursuant to the proceduresahfin the Guidebook.Id. { 3.)

22. Inaccordance with ICANN’s application requirememMi®C’s application stated
that it was a Delaware limited liability companydaidentified three people as its officers: Jose
Ignacio Rasco lll, CFO; Juan Diego Calle, CEO; hinwblai Bezsonoff, COO. It listed
Mr. Rasco as its “Primary Contact” and Mr. Bezsdmasfits “Secondary Contact.” It identified
two owners having at least 15% interests: Domaamkéting Holdings, LLC, and Nuco LP,
LLC. (Id. 1 4.)

23.  The Guidebook provides that “[i]f at any time dwyithe evaluation process
information previously submitted by applicant becomes untrue or inaccuratthe applicant
must promptly notify ICANN.” (Appendix, Ex. 3, Gidebook, Module 1, § 1.2.7) (emphasis
added).)

% The Rasco Decl. is submitted in support of ND@guest to participate as amicus curiae



24.  Contrary to the unsupported allegations by Afiliire has never been a
change in NDC'’s control, and no one other than tr@samed in the application has ever
owned more than a 15% interest in NDC. Furthermotéere were no changes in
circumstances that rendered untrue or inaccurateyamformation in NDC'’s application.
(Rasco Decl. §5.)

The Agreement Between NDC and Verisign

25.  On August 15, 2015, more than three years follovinggsubmission of NDC'’s
application, NDC and Verisign entered into an exeguagreement (“Agreement”) by which
(i) Verisign agreed to provide the funds for NDQbid in the auction for the .web gTLD, and
(i) if NDC prevailed at the auction, upon executof the registry agreement between ICANN
and NDC, andipon further application to ICANN and with ICANN’sconsent NDC would
assign the registry agreement for the .web gTLWdasign. (Rasco Decl.  6.) Contrary to the
false claims of Afilias in this proceeding and &bere, the Agreement did not transfer
ownership, management, or control of NDC to Venisignd Verisign has never had any direct
or indirect legal or beneficial ownership or oth@erest in NDC, or been assigned any rights or
obligations of the .web gTLD applicationld({ 7.)

26.  Under the terms of ICANN’s New gTLD Registry Agreem (the “Registry
Agreement”), “neither party may assign any of kgts and obligations under this Agreement
without the prior written approval of the other fyawhich approval will not be unreasonably
withheld.” (Appendix, Ex. 6, Registry Agreement/$.) NDC and Verisign intend to seek
ICANN'’s consent to assign the .web gTLD from NDCuerisign. As the long-standing
operator of the .com and .net gTLDs, Verisign isremtly qualified to operate the .web gTLD
pursuant to ICANN’s requirements.

27. By this IRP, Afilias seeks to nullify (i) NDC's rig to enter the registry
agreement as the winner of the auction and (iiyign’s right—upon application to ICANN

and with ICANN’s consent—to an assignment of thgiBey Agreement from NDC.



Afilias’s lllegal Collusion with Other Bidders tonterfere
with a Competitive Auction and Its Attempt to Bril¢DC

28.  On April 27, 2016, ICANN scheduled a public auctionthe .web gTLD,
notified all members of the Contention Set, andrgled them with instructions and deadlines to
participate in the auction. (Appendix, Ex. 7.)AlN provided the .web Contention Set with a
deadline of June 12, 2016, to notify ICANN as toettter the applicants in the .web Contention
Set unanimously agreed to resolve the Contentivpi8ately, in lieu of a public auction.
Although certain members of the Contention Set estpd (repeatedlgee infrd a private
resolution of the Contention Set, NDC informed otieer applicants that it wished to proceed
with a public auction.

29.  Upon NDC refusing to agree to resolve the Conterfiiet by private auction,
Afilias, and other members of the Contention Se&trapng in concert with Afilias, attempted to
coerce NDC into a private auction, on terms whetébyauction proceeds would be paid to the
losing bidders rather than to ICANN, which coul@rnhnvest in the improvement of the Internet.
Furthermore, Afilias and other bidders proposed #éharivate auction be performed pursuant to
collusive and potentially illegal terms about wloukl win and who would lose the auction,
including guarantees of auction proceeds to celtaiers of the auction. When NDC refused to
agree to such terms, Afilias and other memberb®fdontention Set initiated baseless
proceedings against NDC, and later ICANN, attengptindelay a public auction and, when
those efforts failed, to set aside the resulthefduction. This IRP is merely a continuation of
Afilias’s campaign to secure .web through any medRasco Decl. §{ 8-17.)

30. OnJune 6, 2016, Donuts Inc. (“Donuts”), the pacemhpany of Contention Set
member Ruby Glen, contacted NDC to ask it to recdensts decision to forego a private
resolution of the Contention Set and for a two-rhaiglay of the public auctionld( 1 8). On
June 7, 2016, Mr. Rasco, on behalf of NDC, infor@eshuts that NDC would not change its

position and would not agree to postpone the puhlation. (d.)



31. OnJune 7, 2016, Afilias contacted Mr. Juan Call8BC and asked him to
reconsider NDC'’s decision to forego a private nasoh of the Contention Setld( 1 9.) To
induce NDC to participate in a private resolutigfilias offered to “guarantee [NDC] score[s] at
least16 mil if you go into the private auction and loseld., Ex. A (emphasis added). NDC
declined Afilias’s offer, whereupon Afilias offereéd increase the guaranteed payment to $17.02
million. (Id.) NDC again declined Afilias’s offer.ld.) Afilias’s offers to “guarantee” the
amount of a payment to NDC as a losing bidder arexglicit offer to pay off NDC to not
compete with Afilias in bidding on .web.

32. OnJune 23, 2016, in a bid to delay the upcomirgipauction, Donuts and
Ruby Glen falsely represented to ICANN that NDC bhdnged its ownership and/or
management structure, but had not reported thaigeht ICANN as required.ld; 1 10.)
Donuts and Ruby Glen requested that ICANN delayptitdic auction based on these
misrepresentations.Id()

33. ICANN contacted NDC on June 27, 2016, to inveséighe accuracy of Donuts’
and Ruby Glen’s complaint.d; 1 11.) Mr. Rasco responded that same day andrcwaf that
there had been no changes to NDC'’s ownership antdoagement(ld.)

34. Ruby Glen further objected to the scheduled pudaliction to the ICANN
Ombudsman in late June 2016d.{ 12.) In support of its efforts to delay the jwhuction,
Ruby Glen made the same misrepresentations tontimi@sman as it made above to ICANN.
(Id.) Upon information and belief, after communicaiamith NDC, the Ombudsman advised
ICANN and Ruby Glen that there were no groundsafdelay of the auction.Id()

35. OnJuly 5, 2016, Oliver Mauss of Schlund, anothemer of the .web
Contention Set, emailed Mr. Calle a proposal fofadternative private auction,” touting its
alleged numerous advantages over an ICANN pubbti@u (d. T 13, Ex. B.) So-called
“benefits” of this alternative form of private aimt model, according to Mr. Mauss, included
that the winning participant would pay less for §3d.D than it would in an ICANN public

auction; it “divides the participants into grougsstrong and weak”; the “weak players are
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meant to lose and are compensated for this withre-gefined sury; “the strong players bid for
the asset”; and “the losing weak players receilmer return than in the Applicant Auction.”
(Id. (emphasis added).)

36. OnJuly 8, 2016, NDC had a further conversatiom@hristine Willett, the Vice
President of Operations, Global Domains Divisiam, ICANN. (d.{ 14.) Mr. Rasco told
Ms. Willett that there was no basis to delay theesitled public auction for .webld()

Mr. Rasco reiterated to Ms. Willett that neithee thwnership nor management of NDC had
changed since NDC filed its .web application amtoadingly, there was no need to update the
application. [d.) During their call, Ms. Willett stated that shederstood that the attempt to
delay the public auction was motivated by the @esfrDonuts, Afilias, and the other applicants
to hold a private auction.ld.) Mr. Rasco advised Ms. Willett that he had th@ea
understanding. Iq.)

37. OnJuly 11, 2016, Mr. Rasco confirmed in writingMs. Willett that NDC had
made clear to other applicants that it had no ddsiparticipate in a private auction and that it
was committed to participating in ICANN’s schedufablic auction. I¢. 1 15.)

38. OnJuly 11, 2016, two other applicants—Radix FZRadix”), on behalf of
applicant Dot Web, and Schlund—filed objectiondmW&ANN to proceeding with a public
auction. (Appendix, Exs. 8-9.) Their objectionsresmade on the same grounds as the
objections by Donuts and Ruby Glend.] The objections by Radix and Schlund used idahtic
language. They each told ICANN: “We support atposement of the .WEB auction to give
ICANN and the other applicants time to investigateether there has been a change of
leadership and/or control of another applicant, DXQT CO LLC. To do otherwise would be
unfair, as we do not have transparency into whddeand controls that applicant as the auction
approaches.” 1¢.)

39. Despite the concerted efforts of Afilias, Donutsd @ther members of the
Contention Set to avoid a public auction, on Jly 2016, ICANN denied their requests to

postpone the public auction. (Appendix, Ex. I@ANN found “no basis to initiate the
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application change request process or postporauttt@n” based on any change in NDC’s
management.ldq.) ICANN also informed the applicants that the resfjumust be denied because
the deadline for requesting a postponement hasg@amssJune 12, 2016, prior to their requests
to delay the public auction.ld()

40. OnJuly 17, 2016, Donuts/Ruby Glen and Radix jgifittd with ICANN a
request for reconsideration (“RFR”) of ICANN’s detenation that the auction proceed as
planned. (Appendix, Ex. 11.) As with the previ@aiempts to delay the auction, the RFR
contained a number of wholly false allegations wébpect to NDC. Once again, Donuts/Ruby
Glen and Radix jointly accused NDC of failing t@oet a change in control, when in fact no
such change had occurred. Donuts/Ruby Glen antk Ratle further false representations that
NDC and ICANN violated the Applicant Guidebook. fatct, NDC complied with the
Guidebook at all times during the .web applicagwocess. Finally, Donuts/Ruby Glen and
Radix made misleading representations that anydelde auction would be harmless. To the
contrary, applicants, parties providing funding $och auctions, and consumers have an interest
in allowing the auction to proceed in a timely amderly fashion, and a delay of the auction
based on the spurious grounds offered by Donuty/@len and other members of the
Contention Set would harm all of these interests.

41. The RFR acknowledged the concerted actions of BdRuby Glen and other
members of the Contention Set to postpone the @abltion. Although the RFR claimed that
each company had “their own concerns” in proceediily the .web public auction, the RFR
guoted only one company’s correspondence with ICAddNhe basis for the misrepresentations
of all three companies in seeking a reversal ofNGs decision. [d.) In fact, the objecting
parties’ opposition to a public auction was parth&ir collusive efforts to replace a public
auction with a private auction.

42.  OnJuly 21, 2016, ICANN again rejected Donuts/R@dgn’'s and Radix’s

attempt to delay the auction by denying Donuts’ RERppendix, Ex. 12.) ICANN found no
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change in control of NDC and thus no requirementNDC to update or change its application,
nor any reason to delay the auction for the .wetyT(Id.)

43.  Inthe weeks leading up to the scheduled July ZTi@ufor the .web gTLD,
members of the Contention Set continued to attéonptessure NDC into resolving the
Contention Set via a private auction in lieu of lII's public auction. On several occasions,
Mr. Rasco and/or Mr. Calle of NDC were contactgdSkeve Heflin and John Kane of Afilias,
Jonathon Nevitt of Donuts, and/or Oliver Mauss aifl8nd for this purpose. On each such
occasion, Mr. Rasco or Mr. Calle responded that NS not interested in participating in a
private auction. (Rasco Decl. 1 16.)

44.  Importantly, on July 22, 2016, five days before Muetion’s July 27, 2016
commencement date, after the deposit deadlindh&Atiction had passed—addring the
Blackout Period—Afilias reiterated its earlier offers to NDC. JoKane of Afilias sent this text
message to Mr. Rasco of NDC: “If ICANN delays thection next week would you again
consider a private auction?1d(, 1 17, Ex. C.) This renewed offer constitutesahibited
discussion regarding bids, bidding strategies atidesnent of the Contention Set, during the
Blackout Period.

45.  Once the deposit deadline for an ICANN administerection passes, both the
Bidder Agreement and the Auction Rules for new gTdugtions prohibit all applicants within a
Contention Set from “cooperating or collaboratinghwespect togiscussing with each other,
or disclosing to each other in any manner the sudiste of their own, or each other’s, or any
other competing applicants’ bids or bidding strateg or discussing or negotiating settlement
agreements.” until the auction has completed and full paymleas$ been received from the
winner. (Appendix, Ex. 13, Bidder Agreement, §;AGction Rules, Clause 68). Violation of
this “Blackout Period” is a “serious violation” 8&€ANN’s rules under the Bidder Agreement
and Auction Rules, so much so that applicants amed that such violations may result in
forfeiture of the violator’s application.ld;, Bidder Agreement, § 2.10; Auction Rules,

Clause 61).
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46.  Afilias’s text message during the Blackout Pericasva direct inquiry regarding
the parties’ strategies for the upcoming auctiooluding the terms for the auction, and seeking
to enter into a settlement of the auction, all dfck were in plain violation of the Blackout
Period.

47.  Afilias is a sophisticated applicant with full kneglge and awareness of the
rules, including those pertaining to the Blackoeti®d. Moreover, Larry Ausubel of Power
Auctions LLC (the administrator appointed by ICAN®conduct the .web auction) sent every
member of the Contention Set an email on July RQ62- two days before Afilias reiterated its
offer of guaranteeing money to NDC in a privatetmunc-- expressly reminding them that “the
Deposit Deadline for .WEB/.WEBS has passedwadire now in the Blackout Period
(Appendix, Ex. 14.)

48. OnJuly 22, 2016, despite the baseless objectibtie dContention Set being
rejected by ICANN three times, and contrary to goress covenant not to sue set forth in the
Guidebook, Ruby Glen filed a civil action in U.SisBict Court (C.D. Cal. No. 16-5505) against
ICANN and Doe defendants seeking postponementeoptiilic auction through a temporary
restraining order (“TRO”). Ruby Glen’s claims wdrased on the same meritless accusations
that ICANN had repeatedly rejected. (Appendix, EX.)

49.  On July 26, 2016, the District Court denied Rubgr TRO. In its Order, the
Court noted “the weakness of Plaintiff's effortsetoforce vague terms contained in the ICANN
[B]ylaws and Applicant Guidebook” and concludedttRaby Glen had failed to “establish that
it is likely to succeed on the merits” afalled to demonstrate that its allegations “raisg[d
serious issues.”(Appendix, Ex. 16, at 4) (emphasis added).

The Public Auction for .\Web

50. Despite the repeated and concerted efforts ofasfilDonuts, and other members
of the Contention Set to induce NDC to participata private auction, the auction proceeded as
scheduled on July 27, 2016. In accordance witAgieement with NDC, Verisign provided

funds to NDC for it to use in its bidding for theeb gTLD in the public auction. (Rasco Decl.
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1 18.) NDC submitted a final bid of $142 milliamat ICANN deemed to be and announced as
the winning bid. Id.) Having won the auction, pursuant to the Guidéh®DC has the right
and ICANN has the obligation to execute the .weQiftey Agreement, and NDC thereafter has
the right to operate the .web gTLD (subject to cbhamge with appropriate conditions).

51. Although additional steps remain to be taken afierAuction before the gTLD is
delegated to NDC, pursuant to the Guidebook, theses are routine and administrative.
Generally, ICANN will execute a registry agreemesthout further Board approval so long as
no material changes are made to ICANN’s form reg@agreement. NDC executed the registry
agreement without change. (Appendix, Ex. 4, GwdébModule 5, § 5.1(4)).

Post-Auction Efforts by Afilias and Others to Intere with the Auction Results

52. On August 2, 2016, shortly after the public auctibonuts/Ruby Glen initiated a
“Cooperative Engagement Process” (“CEP”) with ICAMAth respect to the .web gTLD.
(Appendix, Ex. 17.) The CEP was based on the samsepresentations regarding NDC'’s
application. Under ICANN'’s procedures, a CEP w@cess voluntarily invoked by a
complainant prior to the filing of an IRP for tharpose of resolving or narrowing the issues that
are contemplated to be raised in the IRP. The wW&¥finally closed on January 31, 2018.
(Appendix, Ex. 18.) ICANN gave Donuts/Ruby GlertiuBRebruary 14, 2018 to commence an
IRP or it would proceed with the delegation of tweb gTLD. (d.) Donuts/Ruby Glen did not
commence an IRP by the February 14 deadline anatime since that date. Ruby Glen’s
failure to pursue an IRP after its repeated olgastio NDC'’s participation in the .web auction
demonstrates that its baseless accusations wereled only to delay the delegation of .web to
NDC.

53.  On August 8, 2016, Scott Hemphill, the General Gelinf Afilias and Afilias
Domains, wrote to ICANN asserting that NDC showddsqualified from its participation in
the .web Contention Set due to purported violatoiithie Guidebook and demanding that
ICANN “proceed to the next highest bidder in thetan to contract for the string, at the price at

which the third highest bidder exited the auctio(&ppendix, Ex. 19.) Afilias was the second-
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highest bidder in the .web auction and stands itodjeectly from NDC'’s disqualification by
potentially obtaining the .web gTLD for a windfallice far below the competitive amount paid
by NDC. Afilias also requested that ICANN stay dasther action with respect to the .web
gTLD, including entering into a registry agreemtamt.web with NDC, or acting on any request
from NDC or Verisign to assign the registry agrestrie Verisign. Finally, Mr. Hemphill
asserted that Afilias was filing a complaint witbANN’s Ombudsman with regard to .web.
(Id.) Mr. Hemphill made the same allegations on Sep&f, 2016. (Appendix, Ex. 20.)

54. On October 7, 2016, Afilias wrote to ICANN that NBGould be disqualified
from the Contention Set for .web because it pugatiytfailed to disclose material information to
ICANN. (Appendix, Ex. 21.) Afilias further allegehat Verisign funded NDC'’s bid to
“preserve a monopoly,” reduce competition, and heomsumers. Id.) Afilias did not cite
then—and has never cited—any basis for or evidensapport of Afilias’ statements to
ICANN.

55.  Afilias took no steps for over two years followiitg letters to ICANN to initiate
an IRP or pursue any other ICANN accountability mieanism. Instead, Afilias sat on its
supposed rights, relying on Donut’s CEP for a terapostay of delegation, thereby scheming,
along with Donuts, to delay the delegation of .M@bas long as it could.

56.  Verisign believes that Afilias also undertook a pafgn to persuade the Antitrust
Division of the Department of Justice (“DOJ”) tos@stigate competition issues related to
Verisign becoming the operator of .web. (Appenéix, 22, Excerpts from Verisign Q4 2017
10-K.) On information and belief, Afilias madedalallegations and representations to the DOJ
regarding Verisign, .web., its own business plaith vespect to .web, and the TLD marketplace,
all in an effort to persuade the DOJ to open aed frolong an investigation.

57.  Verisign believes that Afilias’s allegations in tB®©J investigation were, in
substance, the same “harm to competition” argunmeatdv/ances in this IRP.

58. The DOJ thoroughly investigated Afilias’s claimdaon January 9, 2018, the

DOJ closed its investigation without taking anyi@ct (d.)
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59. On February 23, 2018, Afilias again attempted tiaydéhe execution of the .web
registry agreement between NDC and ICANN, followihg conclusion of the Ruby Glen’s CEP
by sending ICANN a request for documentation regardveb pursuant to ICANN's Document
Information Disclosure Policy (“DIDP”). (AppendiEx. 23.) Afilias sought a series of
documents relating to, among other things, theiegns submitted by the .web Contention
Set, the various accountability mechanisms initidig Donuts/Ruby Glen and other members of
the .web Contention Set, and documents providd@B§N to the DOJ in connection with its
investigation of the Agreement between Verisign BXC. (d.) Verisign believes that ICANN
viewed Afilias’s invocation of the DIDP as an acotability mechanism and, based thereon,
delayed execution of a .web registry agreement NiDIC for a period of time to assess Afilias’s
position.

60. On March 24, 2018, ICANN responded to Afilias batstg that it was disclosing
some of the requested documents, denying otheesesjland lacked documents responsive to
the remaining requests. (Appendix, Ex. 24.) Onil&38, 2018, Afilias replied to ICANN by
modifying its requests for documents. (Appendix, £5.) Afilias has characterized its
requested documents as relating to “the impactboompetition if Verisign obtains the .\WEB
license; whether Verisign and NDC violat@ater alia, provisions of the New gTLD Application
Guidebook and ICANN'’s Auction Rules; and whetheANIN’s handling of these matters has
been consistent with its Bylaws and Articles ofdrporation.” (d.)

61. On April 23, 2018, Afilias initiated a Request RReconsideration of ICANN'’s
partial denial of its DIDP request. (Appendix, 28.) Afilias alleged that ICANN violated its
Bylaws concerning accountability, transparency, apeinness by refusing to disclose the
requested documentsld( Afilias’s Request for Reconsideration furthdegéd that Afilias
requires the documents in order to investigate qutied anti-competitive conduct by NDC and
Verisign, claims it made almost two years earligd.) Afilias asserted falsely that “[ijn order to

maintain its monopoly, Verisign entered into a searrangement with NDC to obtain the right
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to operate the .\WEB gTLD and further diminish cotitgn,” and “[a]llowing Verisign to carry
out this subterfuge and acquire the .WEB licendeharm the Internet community . . .’1d()

62. ICANN’s Board Accountability Mechanisms Committ¢éBAMC”) responded to
Afilias’'s Request for Reconsideration on June 3,80(Appendix, Ex. 27.) The BAMC
determined that Afilias did not meet the requiretadar bringing a reconsideration request and
summarily dismissed the requeslkd.Y

Afilias’s IRP Request

63. On November 14, 2018, Afilias filed its IRP. By waf its IRP, Afilias seeks to

set aside the results of the public auction fob.aed claim the right to operate .web for itself.

It claims that NDC, as the winning bidder, shoudddisqualified from bidding because of

NDC'’s relationship with Verisign and that Afiliags the second-highest bidder and direct
competitor of NDC and Verisign, should take allfilids has couched its allegations as premised
on ICANN'’s alleged violations of its Articles and/Bws, but the gravamen of Afilias’s claim
centers on the agreement between NDC and Verisigrcanduct by NDC and Verisign.

64.  Afilias further claims that a principal purposetbé New gTLD Program was to
increase competition by ending Verisign’s marketvpn The Bylaws and Applicant Guidebook
do not prohibit Verisign from acquiring any new 34, and indeed, there are no provisions that
bar Verisign from participating in the New gTLD Bram. To the extent Afilias is using this
IRP to raise antitrust allegations before ICANNyg6 issues have already been thoroughly
investigated by the DOJ, which took no action. eled, Verisign understands that ICANN'’s
usual approach if there is an alleged competigsae is to refer the matter to the relevant
competition authorities. Here, that competitioniea/ has already occurred and been resolved.

65.  Verisign and NDC—who are referenced over 200 time&filias’s IRP
Request—are real parties in interest and the gant® would suffer serious and irreparable
injury if the delegation of .web was further deldyeAfilias’s IRP is premised on the alleged

market position of Verisign and conduct of NDC afetisign in connection with the auction.
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IV. ALLOWING VERISIGN TO PARTICIPATE AS AN AMICUS FURTHERS
IMPORTANT GOALS AND POLICIES OF ICANN AND IS NECESS ARY TO
PROTECT VERISIGN'S RIGHTS

66.  Allowing Verisign to participate as amicusin this IRP serves important goals
consistent with ICANN’s Bylaws.

67.  First, Verisign must participate in this IRP, inding the emergency stay
proceedings, because its rights and interests wimildeparably impacted by the relief
requested by Afilias. Fundamental fairness angidaenations of due process require Verisign's
participation. The IRP seeks to set aside thdtsegtithe auction award and directly interfere
with Verisign’s rights to secure an assignmentefregistry agreement for .web, conditional
upon NDC'’s request to assign the registry agreemuashiconsent by ICANN to the assignment.

68. Second, Verisign can provide relevant evidence eariag its agreement to
provide funds for the public auction as well asliaf’s false allegations regarding the history of
the top level domain market and alleged anticortigetconduct by Verisign, and the agreement
between Verisign and NDC. Verisign is a party tditbe materially affected by this IRP and
its conduct forms the core of Afilias’s allegatiangts IRP Request. Thus, Verisign’s
participation as aamicuswill lead to a more complete record and provide Panel with a more
informed basis for its decisions on interim relief.

69. Third, ICANN’s Bylaws require it to “striv[e] to deve a reasonable balance
between the interests of different stakeholde(appendix, Ex. 2, New Bylaws, Section
1.2(b)(vii)). NDC and Verisign are stakeholders$ha process that is beindgectly, materially,
andimminentlychallenged by Afilias, and the Panel will be begiesitioned to determine
whether ICANN and this proceeding achieves theamasle balance required by the Bylaws
only if both Verisign and NDC are allowed to haveoéce in this proceeding.

70.  Accordingly, for the reasons set forth above, Mgnishould be allowed to
participate as aamicusin this IRP and will comply with any briefing sahde set by the

Procedures Officer.
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Dated: December 1, 201¢ ARNOLD & PORTER

By: _ /s/ Ronald L. Johnston
Ronald L. Johnston
Attorneys for Proposedmicus Curiae
VeriSign, Inc.
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