


1. In its response, ICANN focuses on the following arguments: (i) Booking.com is not
challenging any act of the ICANN Board and the IRP process can only be used to challenge
such acts;' (ii) ICANN has no obligation to accept, reject or otherwise exercise independent
judgment in relation to determinations by the String Similarity Review Panel (SSP):? and (iii)
Booking.com is seeking to obtain an on the merits review under the IRP process.’

2. In Section I below, Booking.com demonstrates that (i) the purpose of this IRP is indeed
to challenge actions of the ICANN Board, (ii) the ICANN Board is responsible for the String
Similarity Review process, which forms part of the New gTLD Program, and (iii) the [CANN
Board’s use of third parties to perform certain tasks within that overall program does not alter
that responsibility. In Section II, Booking.com will demonstrate that (i) the ICANN Board
failed to prevent, identify and/or remedy violations of ICANN’s basic obligations that
occurred in the setting up, implementation or review of the String Similarity Review process,
(ii) the ICANN Board unjustifiably dismissed Booking.com’s request to rectify the situation,
and (iii) the ICANN Board deprived Booking.com of its fundamental procedural rights,
including its right to be heard. Finally, Booking.com will demonstrate that it is not requesting
an on the merits review. Rather, it is seeking a remedy in relation to failures in the setting up,
implementation and/or supervision of the application process and in particular the String

Similarity Review.

L THE NATURE AND SCOPE OF THIS IRP

A. An IRP must concern the compatibility of ICANN Board actions with
applicable rules

3. In accordance with Article IV(3) of ICANN’s Bylaws, an IRP Panel must determine

' ICANN’s response of 25 April 2014 to the IRP Request (ICANN’s Response), paras. 3, 7,9, 16, 23, 32 and 39.
> JCANN’s Response, paras. 7 and 31; see also ICANN’s Response, paras. 17 and 29.
* ICANN’s Response, paras. 9 and 45.
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whether the contested actions of the ICANN Board are consistent with applicable rules.*

4.  As described in detail in Booking.com’s Request for IRP, the set of rules against which
the actions of the ICANN Board must be assessed includes: (i) ICANN’s Articles of
Incorporation and Bylaws — both of which must be interpreted in light of ICANN’s
Affirmation of Commitments, and both of which require compliance with inter alia
International law and generally accepted good governance principles — and (ii) secondary
rules created by ICANN, such as the Applicant Guidebook. In setting up, implementing and
supervising its policies and processes, the Board must comply with the fundamental
principles embodied in these rules. That obligation includes a duty to ensure compliance with
its obligations to act in good faith, transparently, fairly, and in a manner that is non-
discriminatory and ensures due process.’

5. The IRP Panel has authority to decide whether or not actions or inactions on the part of
the ICANN Board are compatible with these principles. The most recent versions of
ICANN’s Bylaws® — which had not been introduced at the time of Booking.com’s submission
of its application for hotels” — also require the IRP Panel to focus on whether the ICANN
Board was free from conflicts of interest and exercised an appropriate level of due diligence
and independent judgment in its decision making. However, these issues are mentioned by
way of example only. The Bylaws nowhere restrict the IRP Panel’s remit to these issues
alone.

6.  Inits Response to the Request for IRP, ICANN submits that its “Bylaws specify that a

deferential standard of review be applied when evaluating the actions of the ICANN Board®

“ See also ICANN’s Response, para. 24 in fine.

3 See Booking.com’s Request for IRP, paras. 43-52.

¢ Adopted on 11 April 2013 and subsequently amended on 7 February 2014. Also see RM 3, Article IV(3).
" In 2012.

¥ ICANN’s Response, para. 24.



This is simply wrong. No such specification is made in [CANN’s Bylaws or elsewhere, and a
restrictive interpretation of the standard of review would be inappropriate. It would fail to
ensure accountability on the part of ICANN and would be incompatible with ICANN’s
commitment to maintain (and improve) robust mechanisms for accountability, as required by
Article 9.1 of ICANN’s Affirmation of Commitments (RM _4) and ICANN’s core values,
which require ICANN to “remain accountable to the Internet community through

mechanisms that enhance ICANN'’s effectiveness” (RM 2-3, Article [(2)(10)).

B. This IRP is about the actions of ICANN Board
7.  The purpose of this IRP is to challenge the ICANN Board’s handling of Booking.com’s
application for the new gTLD .hotels.
8. ICANN acts through its Board. As ICANN expressly recognizes, the Board is
ICANN’s decision-making body and it cannot delegate its responsibilities.” It is the only
entity that can be held responsible for ICANN’s actions. In relation to the New gTLD
Program, the Applicant Guidebook explicitly confirms that “/CANN’s Board of Directors has
ultimate responsibility for the New gTLD Program” (RM S, Module 5-4).
9. ICANN claims that its Board outsourced the String Similarity Review, and the quality
control of that review, to third parties.'® It then seeks to avoid responsibility for the actions of
those third parties, which were at all times acting under its authority. The ICANN Board
asserts that it did not supervise or investigate the manner in which the SSP made its
determinations or exercise its own independent judgment in relation to those
1

determinations.

10. Where the Board relies on third parties (or its own staff) to carry out specific tasks, it

 ICANN’s Response, para. 26: “/T]he Board is not permitted to outsource its decision-making authority”.
' JCANN’s Response, paras. 17 and 38.
' ICANN’s Response, para. 7.



remains liable for the actions of those third parties and to exercise quality control in relation
to them. That quality control must include the checks necessary to ensure compliance with
ICANN’s obligations. The fact that the ICANN Board decided to outsource the String
Similarity Review, and that an independent SSP carried it out does not relieve the ICANN
Board of responsibility for that review. The Applicant Guidebook explicitly provides that
“ICANN reviews every applied-for gTLD string” and that “/t]he decision to review, consider
and approve an application to establish one or more gTLDs and to delegate new gTLDs after
such approval is entirely at ICANN's discretion” (RM S, Module 2-5, Module 6-2 and 6-3,
Terms and Conditions, 3) as well as that “/tJhe Board reserves the right to individually
consider an application for a new gTLD to determine whether approval would be in the best
interest of the Internet community. Under exceptional circumstances, the Board may
individually consider a gTLD application. For example, the Board might individually
consider an application as a result of [...] the use of an ICANN accountability mechanism”

(RMLS, Module 5-4).

C. The binding force of IRP declarations

11. Since ICANN’s amendment of its Bylaws on 11 April 2013, IRP declarations have
precedential value (RM 2, Article IV(3)(21), in fine).'” The precedential value — and binding
force — of IRP declarations was recently confirmed in an IRP Panel declaration® that itself

has precedential effect. It follows that the IRP declaration requested in this case by

12 «The declarations of the IRP Panel [ ...] are final and have precedential value”.

13 See the declaration of 14 August 2014 by the IRP panel in Case No. 50 2013 001083 where it was decided
that “/v]arious provisions of ICANN’s Bylaws and the Supplementary Procedures support the conclusion that
the [IRP] Panel’s decisions, opinions and declarations are binding” and that “[t]here is certainly nothing in the
Supplementary Rules that renders the decisions, opinions and declarations of the [IRP] Panel either advisory or
non-binding” (RM 23, para. 98).The panel considered that ICANN’s Bylaws and the Supplementary Procedures
were unambiguous as to the binding nature of an IRP declaration and that “even if it could be argued that
ICANN's Bylaws and Supplementary Procedures are ambiguous on the question of whether or not a decision,
opinion or declaration of the IRP Panel is binding, [...] this ambiguity would weigh against ICANN's position”
(RM 23, para 108); See also RM 23, para 98 and following.
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Booking.com would be binding upon ICANN. Any other outcome would effectively grant
ICANN arbitrary and unlimited power. It would make ICANN virtually untouchable,
something which was never intended'* and it would be incompatible with ICANN’s
obligation to maintain and improve robust mechanisms for accountability (£.g., RM 4,
Article 9.1 and RM2-3, Article 1(2)(10)).

12. Nor can Booking.com be considered to have waived the rights that ICANN has
violated. An applicant cannot waive judicial remedies in relation to its fundamental rights."
In particular, a party cannot waive its right to be heard, or to be dealt with fairly and in a non-
discriminatory manner. 16

13. Similarly, the fact that the application and evaluation process is governed by a specific
set of rules cannot mean that an applicant has waived its (inviolable) fundamental rights.
Even if it could, ICANN has warranted on a number of occasions that the application and
evaluation process would take fundamental rights into account.'” However, as set out in
Booking.com’s Request for IRP (and as further demonstrated below) the reality did not live

up to this commitment.

'* When ICANN was assigned the task of managing the Domain Name System, [CANN’s interim Chairman at
the time, Esther Dyson, wrote, on behalf of the ICANN Board: “We must create an organization that can begin
to assume responsibility for the administration and policies of the Internet name and address system, and we
must do so quickly, openly and effectively. This Board is committed to accomplishing all of these somewhat
conflicting objectives” (RM 24).
15 See also the declaration of 14 August 2014 by the IRP panel in Case No. 50 2013 001083: “If the waiver of
Jjudicial remedies ICANN obtains from applicants is enforceable, and the IRP process is non-binding [...], then
that process leaves TLD applicants and the Internet community with no compulsory remedy of any kind. That is,
to put it mildly, a highly watered down notion of ‘accountability’. Nor is such a process ‘independent’, as the
ultimate decision maker, ICANN, is also a party to the dispute and directly interested in the outcome. Nor is the
rocess ‘neutral’, as ICANN’s ‘core values’ call for in its Bylaws” (RM 23, para. 111, footnote 62).
® Fundamental due process rights include a right to be heard by an independent and impartial tribunal (Art. 14
ICCPR (RM_30)); In no circumstances is a deviation from fundamental principles of due process and fair trial
permissible (HRCt, General Comment 29, UN Doc CCPR/C/21/Rev.1/Add.11, para. 11 (RM 31); IAComHR,
Report on Terrorism and Human Rights, OEA/Ser.L/V/IL.116, para. 245 (RM 32)).
""E.g., Infra, para. 19 and following; Booking.com’s Request for IRP, para. 21; RM 15; RM 16, pp. 21-22.




II. THE NATURE OF THE RELIEF SOUGHT BY BOOKING.COM

A. This case is not about challenging a decision on the merits, but about
ICANN’s failure to ensure due process

14. This case is about ICANN’s failure to respect fundamental rights and principles in
handling New gTLD applications, particularly in the context of the String Similarity Review.
In administering that process, ICANN disregarded its fundamental obligations, resulting in an
arbitrary and discriminatory decision to put .hotels and .hoteis into a contention set.

15. In setting up, implementing and reviewing the String Similarity Review process, the
ICANN Board was obliged to ensure due process and to respect its fundamental obligations
to ensure good faith, transparency, fairness and non-discrimination.

16. The String Similarity Review process may have been “the product of years of public
debate and deliberation”®, but that cannot entitle the ICANN Board to disregard its
fundamental obligations. Despite this, ICANN argues that “/d/emonstrated adherence to
approved and documented processes cannot provide a basis for an IRP under ICANN's
Bylaws”."” Such reasoning would imply that governments are entitled to enforce legislation
that is unconstitutional or in violation of general principles of national or international law,
provided that such legislation is the product of years of public debate and deliberation. If it
were sufficient for the ICANN Board to demonstrate adherence to the wording of processes,
ICANN would effectively have carte blanche to violate its obligations under its Bylaws and
Articles of Incorporation, provided it engaged in consultation beforehand. It would render
ICANN’s Bylaws and Articles of Incorporation meaningless.

17. Booking.com does not submit that the Applicant Guidebook — which is only a step in

implementing the New gTLDs Program (developed on the basis of a Generic Names

' JCANN’s Response, para. 8.
' ICANN’s response, para. 38.
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Supporting Organization (GNSO) policy, and approved by the ICANN Board) — sets out a
String Similarity Review process that is necessarily flawed and unfair. However, the way in
which that process was established, implemented and supervised by (or under the authority
of) the ICANN Board was unfair and in violation of various provisions of ICANN’s Bylaws
and Articles of Incorporation. The manner in which that process is described in the Applicant
Guidebook does not — and could not — alter Booking.com’s right to due process, including the
right to be heard in its own case. However, the way in which the ICANN Board allowed the
String Similarity Review process to be established, implemented and supervised had exactly
that effect. Booking.com had no opportunity to submit arguments to the SSP when it
performed its review. Nor did ICANN’s Board hear Booking.com when it challenged that

result and the procedure by which it was reached.

B. The ICANN Board failed to establish, implement and supervise a fair and
transparent String Similarity Review process in the selection of the SSP

18. In response to the so-called ‘GNSO Recommendation 2’, the ICANN Board decided to
review similarities between applied-for gTLD strings. Its purpose was to prevent user
confusion and loss of confidence in the DNS resulting from the delegation of similar strings.
However, rather than itself performing the string similarity review (and other reviews in the
New gTLD Program), the ICANN Board decided to rely on the advice of third party
contractors. As a result, the ICANN Board sought third party providers for “Applicant
Evaluation Teams (Technical and Financial Evaluation)”, “Geographic Name Evaluation”,
“String Similarity Examiners” and a “Comparative Evaluation Panel” (which later became a
“Community Priority Evaluation Panel”) (RM 26). The ICANN Board made several errors in
the resulting SSP selection process.

19. In establishing the selection criteria for evaluation panels and in making selections, the
ICANN Board had a duty to ensure compliance with ICANN’s fundamental obligations. As

expressly stated in [CANN’s Call for Expressions of Interest (CfEoI) for New gTLD String
7
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Similarity Examiners, the process for selecting the SSP had inter alia to “respect the
principles of fairness, transparency, avoiding potential conflicts of interest, and non-
discrimination” (RM 15, p. 6).

20. However, ICANN did not provide transparency in relation to the SSP selection process.
ICANN failed to make clear how it would evaluate candidate responses or how it ultimately
did so. The only action taken by ICANN in this regard was to state, in the CfEol, that
responses would be evaluated on the basis of criteria defined in the CfEol and the Applicant
Guidebook (RM_15, p. 6). At that time, the Applicant Guidebook was still in an early draft
form, and neither the Applicant Guidebook nor the CfEol in fact contained any information
as to how responses would be evaluated. In addition, the identities of the unsuccessful
candidates (if any) to perform the String Similarity Review remain unknown. Applicants
have never been given any information in relation to the candidate responses that were
submitted. ICANN has revealed only that, overall, there were 12 candidates for all the
different evaluation panel roles, and that InterConnect Communications, in cooperation with
University College London, was selected to perform the String Similarity Review (RM 28, p.
1). There is no indication that any other candidate expressed an interest in performing the
String Similarity Review. No information has been provided as to the steps (if any) taken by
ICANN to reach out to other potential candidates. Numerous questions remain: How did
ICANN deal with the situation if there was only one (or only a very few) respondent(s)
wishing to perform the String Similarity Review? How did this impact on the discussions
with InterConnect Communications? What are the terms of ICANN’s contract with
InterConnect Communications?

21. It also remains unclear whether the minimum selection criteria were met. ICANN has
never demonstrated that any of the following required information was provided by the SSP

selected by the ICANN Board:
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— a“plan for ensuring fairness, nondiscrimination and transparency” (RM 15, p. 7);

— a “plan for ensuring that the examiners [...] consist of qualified individuals and that
the candidate will make every effort to ensure a consistently diverse and international
panel” (RM 15, p. 7);

— a “Statement of Suitability that includes a detailed description of the candidate’s
ability to perform the work [...] which demonstrates knowledge, experience and
expertise, including but not limited to projects, consulting work, research,
publications and other relevant information” (RM 15, p. 6);

— a “curriculum vitae for each person proposed by the candidate to manage or lead
work on th[e] project, the candidate’s selection process for persons being proposed to
ICANN, and explanation of the role that each named person would play” (RM 18, p.

6);
— an indication of “the experience and availability of proposed evaluators” (RM 15, p.
6).

22. Furthermore, the many failures in the SSP’s performance of the String Similarity
Review, described below”, create a strong presumption that appropriate selection criteria

were not met.

C. The ICANN Board failed to establish, implement and supervise a fair and
transparent String Similarity Review process in allowing the appointed
SSP to develop and perform an unfair and arbitrary review process

23. In view of ICANN’s general obligations and the selection criteria for the SSP
established by ICANN, new gTLD applicants could reasonably expect that the SSP would, at
a minimum, (i) act in accordance with a plan for “ensuring fairness, nondiscrimination and
transparency”, (ii) reach conclusions that were “compelling and defensible” and (iii)
“document the way in which [the SSP performed evaluations] in each case” (RM 15, pp. 5
and 7). Instead, the ICANN Board allowed the SSP to perform the String Similarity Review
(i) without any (documented) plan or methodology (Section II1.C.1), (ii) without providing
any transparency regarding the evaluators or the evaluation criteria (Section II.C.2), and (iii)
without informing applicants of its reasoning (Section II.C.3). This resulted in an opaque and

non-transparent evaluation process, leading to unfair and discriminatory results.

2 Infra, Section I1.C; See also Booking.com’s Request for IRP, paras. 24 to 38.



1. The String Similarity Review process was unfair, non-transparent
and discriminatory due to its lack of methodology

24, ICANN is unable to show that there was a pre-established methodology for performing
the String Similarity Review. In tempore suspecto, and long after Booking.com had first
complained about the String Similarity Review process, ICANN posted a Process Description
that it had received from the SSP (Annex 8). The Process Description merely outlines the
general workflow and does not include any of the string-specific information requested by
Booking.com.”' ICANN also posted a letter dated 18 December 2013 from the SSP Manager
responding to ICANN’s request to provide additional information on the String Similarity
Review process (Annex 11). The SSP Manager’s letter refers to a number of factors that had,

in practice, resulted in a finding of confusing similarity (Annex 11, para. 10). However, this

list of factors was only established in retrospect, after the String Similarity Review process
had ended. These are not pre-established criteria, as ICANN claims.?

25. More importantly, the factors identified are arbitrary and baseless. They are not
supported by any methodology capable of producing compelling and defensible
conclusions.” The lack of a (substantiated) methodology has resulted in an arbitrary and
discriminatory outcome. It has allowed applications with at least equally serious visual string
similarity concerns — such as .parts/.paris, .maif/.mail, .srt/.srl, .vote/.voto and .date/.data
(Annex 20, p. 11) — to proceed while singling out .hotels/ hoteis. The approach of ICANN’s
evaluators failed to take into account measured and demonstrable human performance in

distinguishing words and characters in ordinary circumstances.”* The failure to take actual

! Booking.com’s Request for IRP, paras. 29 and following.

2 ICANN’s Response, paras. 50-51; ICANN states: “Importantly, .hotels and .hoteis meet every one of these
criteria.” These criteria were only established after .hotels and .hoteis were considered confusingly similar by
the SSP. Bringing these up at this stage as if they were pre-established criteria is a mala fide self-fulfilling
g)rophecy by I[CANN.

? See Annex 20; Booking.com’s Request for IRP, paras. 63-68.

* See Annex 20; Booking.com’s Request for IRP, paras. 63-68.
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human performance into account is at odds with the standard for assessment, i.e., the
likelihood of confusion on the part of the average Internet user. Hence, the approach is

directly contrary to ICANN’s own policy.

2. The String Similarity Review process was unfair and non-
transparent due to the use of anonymous evaluators

26. ICANN’s obligation to safeguard due process rights covers the right to be heard by an
independent and impartial adjudicator.”> That right is violated if the adjudicator remains
anonymous.”® The right to know the identity of the adjudicator — with a view to knowing
whether there might be grounds for challenging or removing them — is a fundamental
requireme:nt.27

27. ICANN has never disclosed the reasoning behind the decision to place .hotels and
.hoteis in a contention set and has denied Booking.com the opportunity to present its case
(that there were no valid reasons for doing so). Even today, it remains unclear who the
evaluators that took the decision were, what qualifications they had, how Booking.com’s
application for .hotels was evaluated against the other applications, and what criteria were
used by the evaluators in reaching their decision. ICANN’s use of faceless evaluators and its
failure to disclose the criteria that were used is a blatant violation of Booking.com’s right to

due process.

3 The String Similarity Review process was unfair, non-transparent
and arbitrary, because of the lack of rationale

28. ICANN was obliged to publish an independent report on completion of the String
Similarity Review (RM 16, p. 22). In addition, the provider of the String Similarity Review

was obliged to “propose a panel that [was] capable of reaching conclusions that are

% E.g., Article 14 ICCPR (RM_31).
% TAComHR, Lindo et al. v. Peru, Case 11.182, Report No. 49/00, paras. 115-118 (RM 33).
2" See IAComHR, Lindo et al. v. Peru, Case 11.182, Report No. 49/00, paras. 116 (RM 33).

11



compelling and defensible, and documenting the way in which it has [made the evaluations]
in each case” (RM_15, p. 5). The requirement to document each decision is not a surprising
one. Without a well-documented rationale based on a clearly established methodology, there
is no basis on which decisions can be evaluated and, where appropriate, challenged.
Providing such a rationale constitutes an essential due process requirement. In the context of
the Community Priority Evaluation Panel (CPEP), ICANN seems to have understood this. In
a recent communication, ICANN informed applicants that the CPEP “is committed to
providing an accurate evaluation and an evaluation report that clearly describes the
rationale for the scoring of the applications” (RM 29). As in the case of the String Similarity
Review process, there is no explicit requirement in the Applicant Guidebook for the CPEP to
clearly describe its scoring rationales. However, the requirement to state reasons forms part
of ICANN’s general obligations and applies regardless of whether or not it is mentioned in a
policy or guidebook (E.g., RM 4, Article 7).

29. Although ICANN must have been aware of its obligations in relation to the String
Similarity Review, it failed to produce the required independent report or the reasoning for
determinations.”® Simply publishing the outcome and notifying Booking.com does not
constitute either an independent report or a statement of reasons (Annex 3). Indeed, there is
no evidence that the reasoning in individual cases or the basis on which evaluations were

carried out were documented at all.

% See Booking.com’s request for IRP, paras. 21 and 26; It was (and still is) unclear whether this Process
Description had been adopted prior to the start of the string similarity evaluation process or whether it had been

adapted over time (Annexes 8 and 9).

12



D. The ICANN Board failed to establish, implement and supervise a fair and
transparent String Similarity Review process by blindly accepting the
advice of the SSP, without providing effective quality control
e ICANN was in no position to perform effective quality control

30. Despite the obvious flaws in the String Similarity Review process, the ICANN Board
blindly accepted the advice of the SSP without providing effective supervision or quality
control. In fact, the ICANN Board was not in a position to provide any quality control.

A precondition of effective quality control is that the methodology used during the review
that is subject to quality control has been documented. According to ICANN, “[t/he SSP
[was] responsible for the development of its own process documentation and methodology for
performing the string similarity review, and [was] also responsible for the maintenance of its
own work papers” (Annex 5, pp. 1-2). ICANN adds that “/m/any of the items sought from
ICANN [...] are therefore not in existence within ICANN” (Annex 5, p. 2, emphasis added).
If nobody but the evaluator has any insight into how the evaluation was carried out, no
effective quality control can be performed. The many delays in posting a document setting
out the SSP’s String Similarity Process and Workflow?” in conjunction with ICANN’s
statement that the SSP was “responsible for the development of its own process
documentation and methodology for performing the string similarity review” (Annex 3, pp.
1-2) further support the conclusion that ICANN blindly accepted the advice of the SSP and
that it did not have the documents required to carry out the selection of InterConnect
Communications as SSP. Without any insight into the evaluation process, it is unclear how
ICANN can claim that it had been “building and implementing a robust training program”
and that it was “conducting simulation exercises” (RM 25, p. 2). If ICANN had no

information about the process of the SSP, it could not build any useful training program.

¥ Booking.com’s Request for IRP, para. 30.
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2 ICANN’s claim that quality control in relation to the String
Similarity Review process was performed by a third party is of no
relevance and unsupported

31. According to [CANN, a third party, JAS Advisors, performed the quality review of the
SSP’s findings.*® Booking.com doubts that this is true. In any event, even if JAS Advisors
was asked to perform this review, the basic principle remains that the ICANN Board cannot
outsource responsibility for the New gTLD Program, or any part of it, and that processes
must be transparent, fair, non-discriminatory and offer an opportunity to be heard.

32.  No such process was provided. Moreover, Booking.com is not aware that any selection
process was put in place in relation to the appointment of JAS Advisors to perform the String
Similarity Review quality control. No criteria for performing the quality control were
published. When ICANN was looking for evaluators, no call for expressions of interest or
similar document was issued for the selection of quality controllers (RM26). When ICANN
published the list of selected evaluation panels, ICANN mentioned that it was still
“implementing a Quality Control program to ensure that applications have followed the same
evaluation process and have been evaluated consistently” and that ensuring consistency was
a “critical task” (RM_25, p. 2). But ICANN did not set out the process for performing this
critical task. ICANN published only a brief description of the internal quality review process
carried out by the SSP, InterConnect Communications, itself (Annex 11, para. 13). This
cannot, however, be the quality control (allegedly performed by JAS Advisors) to which
ICANN refers.

33. JAS Advisors was selected as a provider of technical, operational and financial
evaluations (RM 25, p. 1). ICANN describes JAS Advisors as a “sort of a tertiary source for

providing the financial and technical evaluation” (RM 27, p. 14) and as having experience in

0 [ICANN’s Response, paras. 17, 30 and 38.
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“due diligence, Internet security, and global IT operations™ as well as “intimate knowledge of
ICANN” (RM 25, p. 2). However, these qualifications are of no relevance to the performance
of quality control in relation to the SSP’s evaluation. If JAS Advisors was appointed to
perform quality control tasks, they must have related to other aspects of the New gTLD
Program.

34, JAS Advisors was named by ICANN as a service provider that performed a limited
control over a random sample of applications.”’ This control consisted of a procedural
review’? and a review of the technical, operational and financial aspects of new gTLD
applications.33 A quality check on a random sample of applications cannot provide effective
quality control of the String Similarity Review. The String Similarity Review involved all
applied-for gTLDs and the quality of the review cannot be ensured by randomly reviewing
applications. E.g., a random check could reveal that the SSP considered that the (distinctive
and unique) .abudhabi string is not confusingly similar to .paris (or any other string applied
for). This is a perfectly proper (indeed self-evident) outcome. But, a random review may pick
up only such self-evident outcomes and does not give any comfort in relation to the
evaluation of other specific applications. Moreover, such a review cannot determine whether
evaluators discriminated or not.

35. ICANN admits that the only review performed following the SSP’s evaluation was “a
quality control review over a random sampling of applications”, performed by JAS

Advisors.** As a result, [ICANN explicitly recognizes that it did not perform or provide for

3 RM 27, p. 14-15; ICANN Response, para. 30.

2 RM 27, p. 15: “We’re also doing random procedural reviews to ensure that each evaluator is running the
g)rocedures in exactly the procedural way that we've specified. This is our approach to quality assurance.”

3 See RM 27, pp. 14-15: The process to quality control process mentions the need for consistent ‘scoring’ and
the ‘rescoring’ of 15% of the applications. The scoring of applications only applies to the evaluation of the
technical, operational and financial aspects of the application (RM_5, Attachment to Module 2, Evaluation
Questions and Criteria, A-3 to A-4) and not to the String Similarity Review.

3 ICANN Response, para. 30.
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adequate quality control.

36. ICANN’s position in these proceedings is all the more bizarre given ICANN’s
affirmation that its Board of Directors has the ultimate responsibility for the New gTLD
Program (RM_5, Module 5-4) and that it reviewed every applied-for gTLD string (RM_S,
Module 2-5). ICANN’s commitment to review evaluations was explicitly reiterated with
respect to the String Similarity Review. Indeed, during ICANN’s webinar of 9 August 2012,
ICANN stated that, after the evaluation by the SSP, “there [was going to] be some processing

time for ICANN [...] to review those results and put it in publishable form” (RM 17, p. 24;

emphasis added). ICANN added: “/Njow that we’ve worked with the evaluation panel on

how they’re going to word the results we will develop a process for reviewing those results

[-..]” (RM 17, p. 24; emphasis added).

37. These statements post-date the information session in Dakar to which ICANN‘refers in
asserting that JAS Advisors performed the quality control of the String Similarity Review. In
fact, ICANN’s statements of 9 August 2012 indicate that (1) ICANN (not JAS Advisors) was
working with the SSP, (2) ICANN was going to review the results of SSP’s string similarity
review, and (3) at that time, ICANN had yet to develop a process for reviewing these results.
At the very least, ICANN was clearly responsible for performing the quality control of the
String Similarity Review.

38. Furthermore, even if a clear, transparent and measurable quality review took place,
quod non, it did not prevent the arbitrary and discriminatory outcome of the String Similarity
Review in relation to .hotels*® and did not undo the various violations of ICANN’s Articles of

Incorporation and Bylaws.3 % Whatever quality control review ICANN may have engaged in,

it must therefore have been deficient.

¥ Booking.com’s Request for IRP, paras. 58-66.
3¢ Booking.com’s Request for IRP, paras. 43-74.
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E. The ICANN Board failed to correct the mistakes in the String Similarity
Review process and denied Booking.com its right to be heard

39, The ICANN Board should have corrected the mistakes in the String Similarity Review
process on its own motion. Since ICANN’s Board has ultimate responsibility for the New
gTLD Program, it is required to supervise and assure the compliance of that program (and its
implementation) with ICANN’s fundamental obligations under its Articles of Incorporation
and Bylaws. The Applicant Guidebook explicitly calls for the Board to individually consider
an application as a result of the use of an ICANN accountability mechanism (RM 5, Module

5-4), such as a Request for Reconsideration (RM 2 and RM 3, Article [V(2)).

40. Booking.com’s DIDP request (Annex 4), and the fact that ICANN discovered it had no
insight in the String Similarity Review process, should have alerted the ICANN Board to the
need to investigate and correct the errors in the process. Instead, ICANN chose, in its own
self-interest, to invoke the excuse of confidentiality (Annex 5, p.2) and to refuse to offer any
insight into the SSP’s reasoning,.

41. Indeed, when Booking.com filed its Request for Reconsideration with the ICANN
Board, it informed the Board of the many errors in the String Similarity Review process,
giving the Board ample opportunity to correct those errors. The Board however chose not to
do so and not even to investigate the conformity of the String Similarity Review process with
its fundamental obligations. The Board contented itself with issuing a statement that the
Reconsideration process “is not available as a mechanism to re-try the decisions of the
evaluation panels” (Annex 14, p. 5 in fine ; Annex 15, Section 2(b)). The ICANN Board’s
reasoning was based on a fundamental misunderstanding: it believed that Booking.com was
seeking to “supplant what it believes the review methodology for assessing visual similarity
should have been as opposed to the methodology set out in [...] the Applicant Guidebook”
(Annex 15, Section 2(b)). Booking.com was not, however, seeking to supplant ICANN’s

policy or the Applicant Guidebook. Booking.com was merely asking that ICANN comply
17



with its own policies and fundamental obligations in relation to the performance of the String
Similarity Review process. Instead of investigating compliance with those policies and
principles (i.e., its governing rules), the ICANN Board chose to misinterpret and ignore
Booking.com’s Request for Reconsideration. As a result, the ICANN Board denied
Booking.com its right to be heard. It even went as far as to say that the String Similarity
Review process did not “allow for additional inputs” (Annex 15, Section 2(b)). Were it true,
this statement, which is unsupported by rule or precedent, would represent a clear violation of
fundamental due process rights. Even if a published policy or process were to explicitly
derogate from fundamental due process rights (which is not the case here), ICANN could not
implement that policy or process without violating its Articles of Incorporation and Bylaws.

42. Remarkably, the ICANN Board does not challenge the fact that the process (or its
implementation of it) was flawed.’” Indeed, several Board members expressed concerns or
abstained during the consideration of Booking.com’s Request.”® The ICANN Board clearly
knew, or at least should have known, that the process and the implementation of that process
raised serious concerns. Indeed, ICANN reserved almost one third of the Application fees
(almost 118M USD) for risk costs, including legal defense costs.”’ This too indicates that
there was awareness that the process was flawed and that the ICANN Board could not hide

behind the fact that it had outsourced the evaluation of applications.

F. Booking.com is entitled to the requested relief

43. ICANN argues that Booking.com’s application for .hotels has not been denied, and that

37 ICANN limits itself to claiming that “Booking.com’s belief that the [...] process should have included certain
requirements [...] does not constitute a Bylaws violation” (ICANN’s Response, para. 37).

- Booking.com’s Request for IRP, para. 35.

¥ As an example of risks and difficult-to-estimate costs, ICANN mentioned the cost of legal support and costs
required to shore up defense against unanticipated events. ICANN also refers to the legal expenses it incurred in
a previous round of TLD applications as justification for the application fee in the New gTLD Program (RM 28,
pp. 3, 6 and 12).
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Booking.com could very well be the successful applicant.40 This does not change the fact that
Booking.com has suffered direct harm as a result of the ICANN Board’s violations of its
Articles of Incorporation and Bylaws. The result of that violation is that .hotels and .hoteis
have been put in a contention set. Without the requested relief, Booking.com can only resolve
the contention set through private negotiations with the applicant for .hoteis or through an
auction. The first option is of no use, unless Booking.com is willing to buy out the applicant
for .hoteis — a direct competitor of Booking.com. The second option would similarly end in a
payment, to ICANN, the entity that created the contention set. Both options will generate
additional and unnecessary costs for Booking.com while offering no guarantee that
Booking.com will obtain the .hotels gTLD. Nor will either option benefit the wider Internet
community. As mentioned before, Booking.com has produced a scientific analysis showing
that both extensions should be delegated.

44. Evidently, Booking.com’s request for relief may have an impact on the outcome of the
case on the merits. Booking.com is convinced that .hotels and .hoteis would not have been
put into a contention set — and that there would have been a different decision on the merits —
if the String Similarity Review process had been organized, implemented and supervised in
accordance with ICANN’s established policies and ICANN’s fundamental obligations. The
expert advice submitted by Booking.com shows that a proper implementation of the String
Similarity Review process should have led to a different decision on the merits, and that the
ICANN Board’s decision to put .hotels and .hoteis into a contention set is unfair, arbitrary
and discriminatory. This does not, however, make the request for relief a request for a
decision on the merits.

45. Any relief ordered must be sufficient to avoid another unfair, arbitrary and

4 JCANN’s Response, paras. S and 19.
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Annex 3

ICANN’s communication of 26 February 2013
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Contact Information Redacted
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Annex 4

Booking.com’s DIDP request of 28 March 2013

Reference in the Request for IRP: § 30
Reference in the Additional Submission: § 40
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Bylaws to “operate to the maximum extent feasible in an open and transparent manner,”
including by “employing open and transparent policy development mechanisms,” and
“making decisions by applying documented policies neutrally and objectively,” there
can be no justification for refusing to publish the requested documents.

The information is not likely to compromise the integrity of the deliberative or decision-
making process between ICANN and its constituencies or other entities, for the same
reasons as noted above.

The information is unrelated to any personnel, medical, contractual, remuneration, or
similar records.

The information is not likely to impermissibly prejudice any parties commercial,
financial, or competitive interests. Additionally, to the extent that any requested
document contains such information, and the information is unrelated to the substance of
the String Similarity Review (for example, any financial or contract information related
to consulting services), such information can be redacted before the publication of the
documents.

The information is not confidential business information or internal policies or
procedures.

The information will not endanger the life, health, or safety of any individual nor
prejudice the administration of justice,

The information is not subject to attorney-client privilege.

The information is not drafts of communications.

The information is not related in any way to the security or stability of the Internet.
The information is not trade secrets or financial information;

The information request is reasonable, not excessive or overly burdensome, compliance
is feasible, and there is no abuse.

Finally, to the extent any of the information does fall into one of the defined conditions for
non-disclosure, ICANN should nonetheless disclose the information, as the public interest in
disclosing the information outweighs any harm that might be caused by disclosure. Indeed,
there can be no harm from disclosing the information, as the ICANN community is entitled to
know the standards by which ICANN (together with any consultants) makes decisions that
determine what new gTLDs will be added to the Internet. ICANN’s transparency obligation,
described by ICANN’s own Bylaws and Articles of Incorporation, require publication of
information related to the standard governing what strings are confusingly similar, and the
process, facts, and analysis used to implement that standard.

p.3/4
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Annex 5

ICANN’s response of 27 April 2013 to Booking.com’s DIDP request

Reference in the Request for IRP: § 30, § 67
Reference in the Additional Submission: § 30, § 40

Pages 1 and 2:

Response to Documentary Information Disclosure Policy Request
To:  Wr Flip Petillion, Crowell & Mormg LLP
Date: 27 Apnl 2013

Re: Request No. 20130328-1

Thank vou for vour Request for Information dated 28 March 2013 (the “Request™). which
was submitted through the Internet Corporation for Assigned Names and Numbers’
(ICANN) Documentary Information Disclosure Policy (DIDP). For reference, a copy of
vour Request 15 attached to the email forwarding this Response.

Items Requested

In summary, the Request seeks “all documents directly and indirectly relating to (1) the
standard used to deternuine whether gTLD strings are confusingly similar and (2) the
specific determination that ~ hotels™ and * hoteis™ are confusingly similar.”™ The Request
identified certain specific categories of documents, including:

a. Reports of the String Similarity Panel detailing findings related to strings
determined to be confusingly similar and considered for mclusion in contention
sets, including analysis and reasons for finding of “sufficient[] disstmular[itv]” or
particular findings relating to * hotels™ and * hoteis.” (Ttems 1, 2)

b. Reports to the ICAWNN Board on the findings of the String Similarity Panel. (Ttem
3)

c. Research reports, studies, surveys, polls, or similar matenials created to evaluate
whether gTLD strings were likely to create confusion, as well as instructions,
work plans and scope of work descriptions or similar materials that include
discussions of standards uses in evaluating string similarity or potential consumer
confusion. (Ttems 4. 6)

d. Documentation of any algorithm created to evaluate similarity between gTLD
strings. (Item 5)

e. Reports describing the selection criteria and/or the composition for the String
Similarity Panel. (Ttem 7)

Response

An independent String Similarity Panel (SSP). coordinated by InterConnect
Communications, in partnership with the University College London, performed the
string stmilarity review specified at Section 2.2.1.1 of the Applicant Guidebook, available
at http:/'newgtlds.icann.org/en/applicants agh/suidebook-full-04junl2-en.pdf. The
Applicant Guidebook sets out detail regarding the string similarity review, including the
review methodology. The SSP is responsible for the development of its own process
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documentation and methodology for performing the string similarity review, and is also
responsible for the maintenance of 1ts own work papers. Many of the items that are
sought from ICANN within the Request are therefore not in existence within ICANN and
cannot be provided in response to the DIDP Request. ICANN will, however, shortly be
posting the SSP°s String Simulanity Process and Workflow on the New gTLD microsite,
likely at http://newgilds icann org/en/announcements-and-media/announcement-26feb1 3-
en.

The report of the SSP regarding contention sets 1s already publicly posted at
hitp://newgtlds icann org/en/announcements-and-media/announcement-2 6feb13-en.
ICANN 1s not m possession of the SSP's work papers, or other documentation containing
further detail regarding findings for the strings at 1ssue i your Request, or “analysis or
reasons leading to the conclusion that [strings] were sufficiently dissimilar.”™ To the
extent that the New gTLD Program Committee (which stands in the stead of the Board on
matters relating to the MNew gTLD Program) received any reporting regarding the findings
of the SSP, those documents have already been evaluated for publication and are
provided in the Board Briefing Material accompanying the New gTLD Program
Commutiee munutes, at hitp:/www.icann org/en/groups/board meetings.

Some of the documents already identified in this DIDP Request also meet the Request for
research reports, studies, or other documentation evaluating the potential similarity of
strings, or discussing standards for the evaluation of string sumilarity (item ¢ above). To
the extent ICANN has any other documentary information that falls within this category
of information, those documents are not appropriate for public disclosure through the
DIDP. as set forth below.

ICANN has already publicly announced that 1t identified the SWORD algonthm,
available at https://1icann sword-group com/algorithm/, to assist in evaluation of string
similarity. The SWORD algonithm 1s not proprietary to or defined by ICANN, nor are
the details of the SWORD algonithm available from ICANN. It is the work of an external
company (SWOERD). To the extent that ICANN has details of the SWOED algorithm,
ICANN cannot distribute the proprietary information of a third party. In the event that
the SSP may have utilized different algorithms in performing its work, ICANN does not
maintain documentation related any other algorithms.

ICANNs scope of work and selection criteria for the SSP are set forth in the expressions
of interest document that 1s publicly available at http://archive scann ors/en/topics/new-
otlds/eoi-string-sim-31jul09-en pdf TnterConnect Communications, in partnership with
the University College London, the entities selected to perform the SSP work, were
responsible for the compilation of the panel membership. The decumentation recerved
by ICANN in response to the expressions of mnterest, to the extent that 1t 15 responsive to
vour Request, 15 not appropriate for public disclosure due to the expectations of
confidentiality that accompany such proposals.

The following Defined Conditions for Nondisclosure are applicable to this Request:
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Annex 6

Email from Booking.com to ICANN of 9 May 2013

Reference in the Request for IRP: § 30
Reference in the Additional Submission: Not quoted
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Annex 7

Email from ICANN to Booking of 14 May 2013

Reference in the Request for IRP: § 30
Reference in the Additional Submission: Not quoted
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Annex 8

Process description of the String Similarity new gTLD Evaluation Panel as
posted by ICANN on 7 June 2013

Reference in the Request for IRP: § 30
Reference in the Additional Submission: § 24, § 29 (footnote 28)

Step Name Actions Tracking Who
5a Detailed Evaluation for ASCII «  Evaluator completes a pairwise comparison of the *  Tracking records enter *  Strings are evaluated by
Strings applied for string and all other applied for strings this step in “PASSED ICC/UCL evaluators
* Evaluator considers SWORD pair scores as INITIAL EVALUATION” *  Results are returned to
documented in the string evaluation workbook state the Operations Manager
¢  The results of these two evaluations are * Records are set with a
documented in the string evaluation workbook due date of ten working
* If the string is found to resemble another visually days
that it is likely to deceive or cause confusion: the *  Atthe end of this step
tracking record for the string is putinto “IN the record is either in
CONTENTION SET — AWAITING CONFIRMATION"” the “IN CONTENTION
state; the string, ticket number and slot ID of the SET - AWAITING
strings in the contention set are documented; the CONFIRMATION” state
record is assigned to the Operations Manager. or the “PASSED
*  If the string is not found to be similar to any other DETAILED EVALUATION"
string: the record is put into “PASSED DETAILED state
EVALUATION” state; the tracking record is assigned ¢ Atthe end of this step,
to the Operations Manager. the record is always
owned by the
Operations Manager
Step Mame Actions Tracking Whn
i Advice to ICANN ¢ Dperations Manager transfers the result of the *  Reporting to ICANNis

pvaluation to ICANN's TAS

Operations Manager sets tracking record state to
"REPQRTING TO ICANMN COMP LETED™

Operations Manager reports on contention sets in
ICANN's TAS

Operations Manager puts the record into
“EVALLIATION CLOSED®™ state

completed
Tracking record is closed
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Annex 9

Booking.com’s follow-up request of 26 June 2013 to DIDP request

Reference in the Request for IRP: § 30
Reference in the Additional Submission: § 29 (footnote 28)
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Annex 10

ICANN’s response of 25 July 2013 to Booking.com’s follow-up request

Reference in the Request for IRP: § 31
Reference in the Additional Submission: Not quoted

INTENTIONALLY LEFT BLANK
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Annex 11

Letter by Mr. Mark McFadden to Mr. Russ Weinstein of 18 December
2013, as published by ICANN on 9 January 2014

Reference in the Request for IRP: § 32

Reference in the Additional Submission: § 24, § 32

Page 1:
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Page 3:

10. Non-Exact Match Contention Sets. The evaluators were given the training and the AGB
criteria, and it was left to their judgment to apply the test. On reviewing the results, it is seen that
when ALL of the following features of a pairwise comparison are evident the evaluators found the

string pair to be confusingly similar.

» Strings of similar visual length on the page
# Strings within +/- 1 character of each other
« Strings where the majority of characters are the same and in the same position in each
string
» The two strings possess letter combinations that visually appear similar to other letters in
the same position in each string
o For example m~m & |-

Page 4:

13. As completed workbooks came back to the Core Team for quality control, assessment and
reporting, the Core Team made a decision about whether or not the results of the evaluation were
ready to report to ICANN. The Core Team had the option, given any concern that they may have,
to either defer reporting or request that a further, independent evaluation be done. This additional
evaluation was assigned in the same way as those in contention were assigned: the second
evaluator did not know that an initial evaluation had been made nor did the second evaluator know
the results of the initial evaluation.
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Annex 12

Request for Reconsideration 13-5 as filed on 28 March 2013

Reference in the Request for IRP: § 33
Reference in the Additional Submission: Not quoted

INTENTIONALLY LEFT BLANK
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Contact Information Redacted

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted
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Annex 13

Request for Reconsideration 13-5 as amended on 7 July 2013

Reference in the Request for IRP: § 33
Reference in the Additional Submission: Not quoted

INTENTIONALLY LEFT BLANK
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Contact Information Redacted
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Annex 14

Board Governance Committee recommendation on Request for
Reconsideration 13-5

Reference in the Request for IRP: § 33
Reference in the Additional Submission: § 41

INTENTIONALLY LEFT BLANK
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Annex 15

Resolution 2013.09.10.NGO02 of the New gTLD Program Committee

Reference in the Request for IRP: § 34
Reference in the Additional Submission: § 41

Section 2(b):

INTENTIONALLY LEFT BLANK
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Adopting the BGC's recommendation has no financisl impact on ICANM (Intermet
Corporation for Assigned Mames and Numbers) (Internet Corporation for Assigned
MNames and Mumbers) and will not negatively impact the systemic security, stshility and
I'ESIlHI'H.'.‘_,I'Dfﬂ'B domain nama syEtam.

This decision is an Organizstional Administrative Function that does not reguire public
commant
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Annex 16

Minutes of the Meeting of the New gTLD Program Committee on
10 September 2013, published on 30 September 2013

Reference in the Request for IRP: § 35
Reference in the Additional Submission: § 42 (footnote 38)

Section 2(b):
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Thie General Counsel and Secretary noted that ICAMM (Internat Corporation for
Assigned Names and Mumbers) (Intemet Corporation for Assigned Names and
Mumbers) has iried to encourags mars use of the ombudsman, or ather accountability
machanisms for these types of concems.

The President and CEQ moved and Ray Plzsk saconded the resclution.

The Committes then tock tha following sction:

Wheareas, Booking.com B.V.'s ("Bocoking.com”™) Reconsiderstion Fiequest, Reguest 13-5,
sought reconsiderstion of tha ICANN (Intarnst Corporation for Assigned Namas and
Mumbers) (Internst Corporation for Assigned Mames and Numbsars) st action of 26
Fabruary 2013, when the results of tha String Similarity Pansl wers posted for the Maw

applications for hotels and .hoteis into & string similarity contention set.
Wheraas, the BGT considered the isswes rsised in Feconsiderstion Reguest 13-5.

Wheraas, the BGT recommended that Reconsiderstion Request 13-5 be denied
becsuss Booking.com has not stated proper grounds for reconsidarstion.

Reschved (2013.08.10.NG02). the Mew gTLD {generic Top Level Domain) {generic Top

Feconsidarstion Reguast 13-5., which can be found at

hittp-/fwnerw icann.crglen'groups’board governanca'reconsiderationdrecommendation-
booking-01sugl 3-en.pdf
{lenfgroups/board/govemanca/reconsidarsticn/recommendation-booking-01sug 13-
en.pdf) [PDF, 117 KB].

The Chair took a voice vote of Resolution 2013.09.10.MG02. Cherine Chalaby, Fadi
Chehadé, Chris Disspain, Bill Graham, and Mike Silber voted in favor of
Resolution 2013.08_10 NGD2. Olga Madruga-Forti, Ray Plzak, George Sadowsky
and Kuo-Wei Wu abstained from voting on Resolution 2013.09.10.MG02. Erika
Mann and Gonzalo Navarro were not available to vote on Resolution

201 3.08.10.NG02. The Resolution carried.

Rationale for Resolution 2013.08, 10.NG02
ICAMM (Intermst Corporation for Assigned Mames and Mumbers) (Infermet Conporation

for Assigned Mames and Mumbers)'s Bylaws call for the Board Govemancs Committss
fo evaluate and make recommendstions to the Board with respect to Reconsidarstion
Fequests. Sea Article IV, section 3 of the Bylaws. Tha Mew gTLD (ganaric Top Lavel
Domain) (genaric Top Level Domain) Program Committes "NGPC), bastowsd with the
powars of the Board in this instance, has reviewsd and thoroughly considered the BEC
Fecommendstion on Reconsiderstion Reguest 13-5 and finds the analysis sound.

Having & reconsiderstion process whersby the BGC reviews and, if it choosas, makes a
racommendstion to the BoardNGEPC for spproval positively affects ICANN {Intermest
Corporation for Assigned Names and Numbers) (Intermst Corporation for Assigned
Mames and Mumbers)'s transparency and sccountsbility. it provides an avenus for the

{Intarnet Corporstion for Assigned Mames and Mumbsars) (Intamet Corporstion for
Assigned Names and Mumbers)'s policies, Bylaws, and Aricles of Incorporation.

The Request sesks 3 revarsal of the 26 February 2013 decision of the String Similsrity
Feview Pansl ithe "Panal’) to place Booking.com's spplication for hotals in the same
contention set as _hoteis. Specifically, Booking.com ssseried that its spplied for string
of _hotels can co-axist in the roct zone with the applied for string _hoteis withowt concam
of confusability, snd therefore, hotals should not hawve bean placad in the same
contention set with .hoteis.

The Request calls info consideration: (1) whether the Panel violsted any policy or
procass in conducting its visual similarity review of Booking.com's application: and (2)
whether the NEPC has the ability to overturn the Panel's decision on .hotelsl hoteis on
tha basis that the decision was provided as an "sdvica to IZANN (Internst Corporation
for Assigned Names snd Numbers) (Intemst Corporation for Assigned Names and
Mumbers)” and that ICANN ({Intarnet Corporstion for Assigned Mames and Mumbsars)
{Intarnet Corparation for Assigned Names and Numbars) mads the ultimats decision to
accept that advica.

The BEC noted that s similar reconsiderstion reguest was previously submitied by
Booking.com on 2B March 2013 and placad on hold pending the completion of 5 request
pursuant to ICAMM (Intamet Corporation for Assigned Mameas and Mumbars) {Intarnet
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Policy. Therafore, this Request relates back to the date of the original filing and should
be evaluaied under the Bylaws that weare in efect from 20 Decamber 2012 through 10
April 2013,

In consideration of the first issus, the BGC reviewsd the grounds ststed in the Rlaquest,
incleding the sttschments, and concluded that Booking.com failed to adequately state s
Request for Reconsidarstion of Staff action bacausse thay failed to identify any policy or
procass that was violstad by Staff. The BEC noted that Booking.com doas not suggest
that the procass for String Similarity Review sat out in the Applicant Guidebook was not
followed, or that ICANM {Intermnst Corporation for Assigned Mames and Mumbers)
{Intarnet Corporstion for Assigned Mames and Mumbars) staf viclsted any astsblishad

place hotels and _hoteis in the same contention set. Riather, Booking.com sesks to
supplant what it balisves the review methodology for assessing visual similarity showld
hawe bean as cpposad to the methodology =st out in Section 2.2.1.1.2 of the Applicant
Guidebocok and asks that the BGC {and the Board through the Mew gTLD {genaric Top
Level Domain) (generic Top Level Domain) Program Committee) retry the 26 February
2013 decizion based upon its proposed methodclogy. The BEC concluded that this is
nict sufficient grownd for Reconsiderstion becsuss the Reconsiderstion process is not
availsble a5 3 mechanism fo re-try the decisions of the evalustion pansls.

With respect o Booking.com's contention that the 26 February 2013 decision was taken
without material information, such as that of Booking.com's linguistic sxpart’s opinion or
other “information thst would refute the mistsken contention that there is likely fo be
consumer confusion betwaen hotals’ and " hoteis™, the BGC concluded that there is no
process in the Siring Similarity Review fior spplicants to submit addifional information. As
ICAMM (Intermet Corporation for Assigned Names and Mumbers) (Irﬂan‘vat qupnlﬂ;:c!n
for Assigned Mames and Mumbers) has explsined to Booking.com in response to its
DIDP requests for documentstion regarding the String Similarty Review, the Review was
based upon the methodology in the Applicant Guidabook, supplemented by the Panals
procass documantation; the process does not allow for additional inputs. The BGC noted
that Booking.com's dissgreement a5 to whether the methodology should have resultad in
& finding of visual similarity does not mean that ICANM {Internet Corporation for
Assigned Names and Numbesrs) (Intemst Corporstion for Assigned Names and
Mumbers) (including the third party vendors performing String Similanty Review) viclsted
an:,r p-uiqr im resching the decision {nor does it support s conclusion thst the decision
was actually wrong).

In consideration of the sacond issue, the BGC determined thast Booking.com's
suggesfion that the Board (through the NGPC) has the ability to owerturn the Panels
decision on hotels! hoteis becsuss the Panal mersly provided “sdvice to ITANN
{Irtarnet Caorporstion for Assigned Mames ard Numbsrs) {Intemet Carporation for
Assigned Mamas and Mumbers)™ and that IZANMN (Intarnet Corporstion for Assigned
Mames a_nﬁm-tgr:aj-{mﬁrﬂnrpumﬁun for Assigned Mames and Numbers) mads
tha ultimste decision to sccept that advice ks based upon insccurste conclusions of the
String Similarity Review procass. As such, the BGC concluded that Booking.com has not
stated sufficient grounds for reconsiderstion. The BGC noted that sll applied for strings
are reviewed the Pansl sccording to the standards and methodology of the visual string
similarity review set cut in the Applicant Guidebook. The Guidabook clarifies that once
contention sats are formad by the Panel, ICANN (Intsmet Conporation for Assigned
Mames and Mumbers) {Intemst Corporation for Assigned Names and Numbers) will
nicfify the applicants and will publish results on its website. (AGB, Section 2.2.1.1.1.)
Whather the results are transmitted as "advice™ or "outcomes™ or “reports”, ICANMN
{Imtarnet Corporstion for Assigned Mames and Mumbars) (Intemet Corporstion for
Assigned Mamas and Mumbers) had slways made clear that & would rely on the advice
of its evalustors in the intial evalustion stsgs of the Naw gTLD (gensric Top Leval
Domain) {generic Top Level Domain) Program, subject to quality assurance measures.
The subsequent receipt and consideration of GAC {Governmentsl Advisory Committes)
{Governmeantal Adviscry Committes) advice on singular and plural strings does not
change the estsblished process for the devalopmeant of contention ssts based on visusl
similarity a5 the ICANM |Internat Corporstion for Assigned Mames and Mumbers)
{Intermet Corporation for Assigned Names and Numbers) Board is required under the
Bylaws to consider GAC (Governmental Advisory Committes ) {Governmental Advisory
Committes) Advics on issues of public policy, such as singular and plural strings. The
BEC concluded that Booking.com is actuslly proposing & new and different process
when it suggests that ICAMN ({Intemet Corporation for Assigned Mames and Mumbers)
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Tha goal of the string similarity process s the minimization of user confusion and
ensuring user tnust in using the DNS {Domain Name System) {Domain Name System).
Tha string similarity axercise is ona of the means in the new gTLD {genaric Top Leval

strengthan user frust. In placing our smphasis, and in fact our dacisions, on string
similarity cnly, we am unwittingly substituting the means for the goal. and making
dacisions regarding the goal on the basis of 8 means test. This is a disservice fo the
Intermet wear community.

| cannct and will not voie in fawor of 2 motion that reflects, directly or indirectly. an
unwillingness to depart from what | see as such a flawed position and which does not
raflect In my opinion an understanding of the cumant reality of the sitwation.

Thea Committee agreed to discuss the procass further at its mesting in Los Angeles.
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Annex 17

Booking.com’s request for a Cooperative Engagement Process of
25 September 2013

Reference in the Request for IRP: § 37
Reference in the Additional Submission: Not quoted

25 September 2013

To the attention of:

Mr, Steve Crocker
Chair, [CANN Board;

Mr. Cherine Chalaby
Chair, New gTLD Program Committee; and

Mr. Fadi Chehade,
President and CEQ, ICANN

12025 Waterfront Drive, Suite 300
Los Angeles, CA 90094-2536
USA

By regular mail, fax +1 310 823 8649 and by e-mail: independentreview@icann.org

Re: Cooperative engagement process

Dear Sirs,

1 write you on behalf of Booking.com B.V., a Dutch company having its company seat at
Herengracht 597, Amsterdam, - 1017 CE, NL (hereinafter, “Booking.com”). Reference is
made to New gTLD Program Committee's resolution on Reconsideration Request 13-5,
passed on 10 September 2013 and posted on 12 September 2013, known as Resolution
2013.09.10.NG02 and affecting Booking.com.

Booking.com is of the opinion that Resolution 2013.09.10.NG02 violates various provisions
of ICANN’s Bylaws and Articles of Incorporation. In particular, Booking.com considers that
ICANN’s adoption of Resolution 2013.09.10.NG02 is in violation of Articles I, 11(3), Ill and
IV of the ICANN Bylaws as well as Article 4 of ICANN’s Articles of Incorporation. In
addition, Booking.com considers that ICANN has acted in violation of Articles 3, 5, 7 and 9
of ICANN’s Affirmation of Commitment in adopting Resolution 2013.09.10.NG02.

In view of the above, Booking.com has given me the instruction to file a request for
independent review on their behalf. Booking.com remains however committed to cooperate
with ICANN in good faith in finding a solution. Therefore, Booking.com elects to proceed
with the cooperative engagement process, in which I will act as Booking.com's single point of
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Contact Information Redacted
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Annex 18

Application status of the application for .PARTS on 26 February 2014

Reference in the Request for IRP: § 63
Reference in the Additional Submission: Not quoted

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted
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Annex 19

Application status of the application for .PARIS on 26 February 2014

Reference in the Request for IRP: § 63
Reference in the Additional Submission: Not quoted

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted
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Annex 20

Expert report showing that .hotels and .hoteis cannot be considered
confusingly similar

Reference in the Request for IRP: § 27, § 58, § 64, § 67
Reference in the Additional Submission: § 25 (footnote 23 and 24)

Page 11:
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Annex 21

Minutes of the Meeting of the Board Governance Committee on
1 August 2013, published on 5 November 2013

Reference in the Request for IRP: § 35
Reference in the Additional Submission: Not quoted

3. Reconsideration Request 13-5: The BGC received a briefing from Staff regarding Reconsideration Request 13-5 (the
"Request"). The Request seeks reconsideration of staff action (based on the String Similarity Review Panel
determination) placing the applications for _hotels and .hoteis into a string similarity contention set or alternatively, the
requestor asks for a more detailed analysis and reasoning regarding the decision to place hotels into a contention sef.
The BGC discussed timing of the request and asked that the recommendation more clearly specify what version of the
Bylaws is applicable to the Request. The BGC determined that the requester failed to state the proper grounds for
reconsideration because if failed to identify an established policy or process with which staff acted in contravention. The
BGC approved a recommendation to the New gTLD (generic Top Level Domain) Program Committee denying the
Request, which is to be posted on the ICANN (Internet Corporation for Assigned Names and Numbers)'s website. Ram
Mohan and Mike Silber abstained from consideration of this matter and two members were not available for voting.

: Actions: Staff to facilitate revisions being made to the Recommendation and submit the revised Recommendation to
the NGPC for consideration.
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Annex 22

Memorandum from Booking.com to ICANN re absence of risks in
delegating both the .hotels and .hoteis gTLDs and benefits to ICANN’s
mission and purpose

Reference in the Request for IRP: § 37
Reference in the Additional Submission: Not quoted

Pages 7 to 9:
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Annex 23

Application status of the application for .parts on 25 September 2014

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 45 (footnote 41)

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted
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PARTNERS April 1, 2014 May 31, 2014 June 4. 2014

PRODUCTIONS April 1, 2014 May 31, 2014 June 4, 2014

LOMMUNITY April 8, 2014 June 7, 2014 June 11,2014
CATERING April &, 2014 June 7, 2014 June 11, 2014
CARDS April 8, 2014 June 7, 2014 June 11,2014
CLEANING April 8, 2014 June 7, 2014 June 11, 2014
JOOLS April 15, 2014 June 14, 2014 June 18,2014
INDUSTRIES April 15, 2014 June 14, 2014 June 18, 2014
_PARTS April 15, 2014 June 14, 2014 June 18, 2014
SUPPLIES April 15, 2014 June 14,2014 June 18, 2014
SUPPLY April 15, 2014 June 14, 2014 June 18, 2014
.REPORT April 22,2014 June 21, 2014 June 25, 2014

All dates are anticipated and may change due to, among other things, ICANN rules and delays. Dates for bolded TLDs have

received ICANN approval.

If you are interested in registering a domain name under one of Donuts’ TLDs, please contact an accredited registrar who will

be able to advise you further and facilitate the registration. A full list of accredited registrars can be found here. Donuts does

not sell domains directly to the public.

Donuts Full TLD Application List

Website Terms of Use  Website Privacy Policy

Copyright © 2014 - All Rights Reserved - Donuts Inc.
DONUTE, the DOMNUTS logo, and other trademarks, service marks, and designs are registerad or unregistered trademarks of Donuts Inc. and its subsidiaries in the
United States and in other countries.

All pther trademarks are property of their respective owners.
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Annex 24

Application status of the application for .paris on 25 September 2014

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 45 (footnote 41)

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted

70 /77




Everyone can apply for a paris domain! | PARTS Littp://bienvenue paris/en/tout-le-monde-peut-reserver-son-paris/|
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Annex 25

Application status of the application for .vote on 25 September 2014

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 45 (footnote 41)

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted
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Annex 26

Application status of the application for .voto on 25 September 2014

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 45 (footnote 41)

Contact Information Redacted

Contact Information Redacted

Contact Information Redacted
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Extracts of Annexes and
Reference Material

With a reference to

the Request for IRP and/or the Additional Submission

Part Il : Reference Material



RM 1

ICANN’s Articles of Incorporation

Reference in the Request for IRP: §§ 11, 39
Reference in the Additional Submission: § 4

4. The Corporation shall operate for the benefit of the Internet
community as a whole, carrying out its activities in conformity with
relevant principles of international law and applicable international
conventions and local law and, to the extent appropriate and
consistent with these Articles and its Bylaws, through open and
transparent processes that enable competition and open entry in
Internet-related markets. To this effect, the Corporation shall
cooperate as appropriate with relevant international organizations.
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RM 2

ICANN’s Bylaws of 11 April 2013

Reference in the Request for IRP: §§ 13, 40, 44, 45, 46, 48, 49, 51, 52
Reference in the Additional submission: §§ 3, 6, 11, 39

ARTICLE I: MISSION AND CORE VALUES
Section 1. MISSION

The mission of The Internet Corporation for Assigned Names and
Numbers ("ICANN") is to coordinate, at the overall level, the global
Internet's systems of unique identifiers, and in particular to ensure
the stable and secure operation of the Internet's unique identifier
systems. In particular, ICANN:

1. Coordinates the allocation and assignment of the three
sets of unigue identifiers for the Internet, which are

a. Domain names (forming a system referred
to as "DNS");

b. Internet protocol ("IP") addresses and
autonomous system ("AS") numbers; and

c. Protocol port and parameter numbers.

2. Coordinates the operation and evolution of the DNS
root name server system.

3. Coordinates policy development reasonably and
appropriately related to these technical functions.

Section 2. CORE VALUES

In performing its mission, the following core values should guide the
decisions and actions of ICANN:

1. Preserving and enhancing the operational stability,
reliability, security, and global interoperability of the
Internet.
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2. Respecting the creativity, innovation, and flow of
information made possible by the Internet by limiting
ICANN's activities to those matters within ICANN's
mission requiring or significantly benefiting from global
coordination.

3. To the extent feasible and appropriate, delegating
coordination functions to or recognizing the policy role of
other responsible entities that reflect the interests of
affected parties.

4. Seeking and supporting broad, informed participation
reflecting the functional, geographic, and cultural
diversity of the Internet at all levels of policy development
and decision-making.

5. Where feasible and appropriate, depending on market
mechanisms to promote and sustain a competitive
environment.

6. Introducing and promoting competition in the
registration of domain names where practicable and
beneficial in the public interest.

7. Employing open and transparent policy development
mechanisms that (i) promote well-informed decisions
based on expert advice, and (ii) ensure that those entities
most affected can assist in the policy development
process.

8. Making decisions by applying documented paolicies
neutrally and objectively, with integrity and fairness.

9. Acting with a speed that is responsive to the needs of
the Internet while, as part of the decision-making
process, obtaining informed input from those entities
most affected.

10. Remaining accountable to the Internet community
through mechanisms that enhance ICANN's
effectiveness.
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ARTICLE Il: POWERS
Section 1. GENERAL POWERS

Except as otherwise provided in the Articles of Incorporation or these
Bylaws, the powers of ICANN shall be exercised by, and its property
controlled and its business and affairs conducted by or under the
direction of, the Board. With respect to any matters that would fall
within the provisions of Article lll, Section &, the Board may act only
by a majority vote of all members of the Board. In all other matters,
except as otherwise provided in these Bylaws or by law, the Board
may act by majority vote of those present at any annual, regular, or
special meeting of the Board. Any references in these Bylaws to a
vote of the Board shall mean the vote of only those members
present at the meeting where a quorum is present unless otherwise
specifically provided in these Bylaws by reference to "all of the
members of the Board."

Section 3. NON-DISCRIMINATORY TREATMENT

ICANN shall not apply its standards, policies, procedures, or
practices ineguitably or single out any particular party for disparate
treatment unless justified by substantial and reasonable cause,
such as the promaotion of effective competition.

ARTICLE 1lIl: TRANSPARENCY
Section 1. PURPOSE
ICANN and its constituent bodies shall operate to the maximum

extent feasible in an open and transparent manner and consistent
with procedures designed to ensure fairness.
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ARTICLE IV: ACCOUNTABILITY AND REVIEW
Section 1. PURPOSE

In carrying out its mission as set out in these Bylaws, ICANN should
be accountable to the community for operating in a manner that is
consistent with these Bylaws, and with due regard for the core
values set forth in Article | of these Bylaws. The provisions of this
Article, creating processes for reconsideration and independent
review of I[CANN actions and periodic review of ICANN's structure
and procedures, are intended to reinforce the various accountability
mechanisms otherwise set forth in these Bylaws, including the
transparency provisions of Article |Il and the Board and other
selection mechanisms set forth throughout these Bylaws.

Section 2. RECONSIDERATION

1. ICANN shall have in place a process by which any
person or entity matenally affected by an action of
ICANN may request review or reconsideration of
that action by the Board.
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Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS

1. In addition to the reconsideration process
described in Section 2 of this Article, ICANN shall
have in place a separate process for independent
third-party review of Board actions alleged by an
affected party to be inconsistent with the Articles
of Incorporation or Bylaws.

2. Any person materially affected by a decision or
action by the Board that he or she asseris is
inconsistent with the Articles of Incorporation or
Bylaws may submit a request for independent
review of that decision or action. In order to be
matenally affected, the person must suffer injury
or harm that is directly and causally connected to
the Board's alleged violation of the Bylaws or the
Articles of Incorporation, and not as a result of
third parties acting in line with the Board's action.

3. Arequest for independent review must be filed
within thirty days of the posting of the minutes of
the Board meeting (and the accompanying Board
Briefing Materials, if available) that the reguesting
party contends demonstrates that ICANN viclated
its Bylaws or Articles of Incorporation.
Consolidated requests may be appropriate when
the causal connection between the circumstances
of the requests and the harm is the same for each
of the requesting parties.

4. Requests for such independent review shall be
referred to an Independent Review Process Fanel
("IRF Panel"), which shall be charged with
comparing contested actions of the Board to the
Articles of Incorporation and Bylaws, and with
declaring whether the Board has acted
consistently with the provisions of those Articles of
Incorporation and Bylaws. The IRP Fanel must
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apply a defined standard of review to the IRP
request, focusing on:

a. did the Board act without conflict of interest
in taking its decision?,

b. did the Board exercise due diligence and
care in having a reasonable amount of
facts in front of them?; and

c. did the Board members exercise
independent judgment in taking the
decision, believed to be in the best
interests of the company?

5. Requests for independeant review shall not exceed
25 pages (double-spaced, 12-point font) of
argument. ICANN's response shall not exceed that
same |length. Parties may submit documentary
evidence supporting their positions without
limitation. In the event that parties submit expert
evidence, such evidence must be provided in
writing and there will be a right of reply to the
expert evidence.

6. There shall be an ocmnibus standing panel of
between six and nine members with a variety of
expertise, including jurisprudence, judicial
experience, alternative dispute resolution and
knowledge of ICANN's mission and work from
which each specific IRF Panel shall be selected.
The panelists shall serve for terms that are
staggered to allow for continued review of the size
of the panel and the range of expertise. A Chair of
the standing panel shall be appointed for a term
nof to excead three years. Individuals holding an
official position or office within the ICANN structure
are not eligible to serve on the standing panel. In
the event that an omnibus standing panel: {i) is
notf in place when an IRF Panel must be
convened for a given proceeding, the IRP
proceading will be considered by a one- or three-
member panel comprised in accordance with the
rules of the IRP Provider; or (i) is in place but
does not have the requisite diversity of skill and
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experience needed for a particular proceeding, the
IRF Provider shall identify one or more panelists,
as required, from outside the omnibus standing
panel to augment the panel members for that
proceeding.

11. The IRP Panel shall have the authority to:

a. summarily dismiss reguests brought
without standing, lacking in substance, or
that are frivolous or vexatious;

b. request additional written submissions from
the party seeking review, the Board, the
Supporting Organizations, or from other
parties;

c. declare whether an action or inaction of the
Board was inconsistent with the Articles of
Incorporation or Bylaws; and

d. recommend that the Board stay any action
or decision, or that the Board take any
interim action, until such time as the Board
reviews and acts upon the opinion of the
IRP;

e. consolidate requests for independent
review If the facts and circumstances are
sufficiently similar; and

f. determine the timing for each proceeding.

21. Where feasible, the Board shall consider the IRP

Fanel declaration at the Board's next meeting.
The declarations of the IRP Fanel, and the
Board's subsequent action on those declarations,
are final and have precedential value.
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ARTICLE X: GENERIC NAMES SUPPORTING
ORGANIZATION

Section 1. DESCRIPTION

There shall be a policy-development body known as the Generic
Names Supporting Organization (GNSO), which shall be
responsible for developing and recommending to the ICANN Board
substantive policies relating to generic top-level domains.
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RM 3

ICANN’s Bylaws as amended on 16 March 2012, available at
http://www.icann.org/en/about/governance/bylaws/bylaws-16mar12-en.htm

Reference in the Request for IRP: § 40 (footnote 3)
Reference in the Additional submission: §§ 6, 11, 39

ARTICLE I: MISSION AND CORE VALUES

Section 2. CORE VALUES
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ARTICLE IV: ACCOUNTABILITY AND REVIEW

Section 2. RECONSIDERATION

Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS
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RM 4

Affirmation of Commitments

Reference in the Request for IRP: §§ 12, 41
Reference in the Additional submission: §§ 6, 11, 28

3. This document affirms key commitments by DOC and ICANN, including
commitments to: (a) ensure that decisions made related to the global technical
coordination of the DNS are made in the public interest and are accountable and
transparent; (b) preserve the security, stability and resiliency of the DNS; (¢) promote
competition, consumer trust, and consumer choice in the DNS marketplace; and (d)
facilitate international participation in IDNS technical coordination.

7. ICANN commits to adhere to transparent and accountable budgeting processes, fact-
based policy development, cross-community deliberations, and responsive consultation
procedures that provide detailed explanations of the basis for decisions, including how
comments have influenced the development of policy consideration, and to publish each
year an annual report that sets out ICANN’s progress against ICANN’s bylaws,
responsibilities, and strategic and operating plans. In addition, [CANN commits to
provide a thorough and reasoned explanation of decisions taken, the rationale thereof and
the sources of data and information on which ICANN relied.

9.1 Ensuring accountability, transparency and the interests of global Internet users:
ICANN commits to maintain and improve robust mechanisms for public input,
accountability, and transparency so as to ensure that the outcomes of its decision-
making will reflect the public interest and be accountable to all stakeholders by: (a)
continually assessing and improving ICANN Board of Directors (Board) governance
which shall include an ongoing evaluation of Board performance, the Board selection
process, the extent to which Board composition meets ICANN’s present and future
needs, and the consideration of an appeal mechanism for Board decisions; (b)
assessing the role and effectiveness of the GAC and its interaction with the Board and
making recommendations for improvement to ensure effective consideration by
ICANN of GAC input on the public policy aspects of the technical coordination of
the DNS; (¢) continually assessing and improving the processes by which ICANN
receives public input (including adequate explanation of decisions taken and the
rationale thereof); (d) continually assessing the extent to which ICANNs decisions
are embraced, supported and accepted by the public and the Internet community; and
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Extracts of Reference Material — Booking.com

(e) assessing the policy development process to facilitate enhanced cross community
deliberations, and effective and timely policy development.  TCANN will organize a
review of its execution of the above commitments no less frequently than every three
vears, with the first such review concluding no later than December 31, 2010. The
review will be performed by volunteer community members and the review team will
be constituted and published for public comment, and will include the following (or
their designated nominees): the Chair of the GAC, the Chair of the Board of ICANN,
the Assistant Secretary for Communications and Information of the DOC,
representatives of the relevant ICANN Advisory Committees and Supporting
Organizations and independent experts. Composition of the review team will be
agreed jointly by the Chair of the GAC (in consultation with GAC members) and the
Chair of the Board of ICANN, Resuliing recommendations of the reviews will be
provided to the Board and posted for public comment. The Board will take action
within six months of receipt of the recommendations. Each of the foregoing reviews
shall consider the extent to which the assessments and actions undertaken by ICANN
have been successful in ensuring that ICANN is acting transparently, is accountable
for its decision-making, and acts in the public interest. Integral to the foregoing
reviews will be assessments of the extent to which the Board and staft have
implemented the recommendations arising out of the other commitment reviews
enumerated below.
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RM 5

gTLD Applicant Guidebook (v. 2012-06-04)

Reference in the Request for IRP: § 14
Reference in the Additional Submission: Not quoted
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Module 1

Reference in the Request for IRP: §§ 22, 42
Reference in the Additional Submission: Not quoted

Module 1-9:

The Initicl Evaludation is axpacted to be complated for all
applications in g pancd of approximately 3 mondhs. IFthe
volume of applications received significantly excasds 300,
applications will be procased in batehas and tha S-month
firmeling will not be mat. The first batek will be imited to 500
applications and subssaguent batches will be limitad o 400
o account for capacity limifations dus to managing
axtended evaluation, sting contanticn, and other
processss associatad with each previous bateh.

Module 2

Reference in the Request for IRP: §§ 18, 22, 25, 42
Reference in the Additional submission: §§ 10, 36

Module 2-5 to 2-9 and 2-30 to 2-35:

16 /77




Extracts of Reference Material — Booking.com

17/77



Extracts of Reference Material — Booking.com

18/77



Extracts of Reference Material — Booking.com
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Attachment to Module 2

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 34 (footnote 33)

A-3 and A-4:

III. Scoring

Evaluation

The questions, criteria, scoring and evaluation methodology are o be conduciedin
accordgnce with the principles described earlier in section | With that in mind, globally
diverse evaluation panelists will staff evaluation panels. The diversity of evaluators and
gocess o experts in all regions of the world will ensure application evaluations take info
account cultural, technical and business norms in the regions from which agplicafions
originate.

Evaluation teams will consist of two independent panels. One will evaluate the
applicaticns against the financial criteria. The other will evaluate the applicafions against
the technical & operafional critera. Given the reguirement that technical and financial
planning e well integrated, the panels will work together and coordinate informaficn
fransfer where neceassary. Other relevant exgperts (e.g.. fechnical, audit, legal, insurance,
fimance) in pertinent regions will provide advice as reguired.

Precauticns will be taken fo ensure that no member of the Braluation Teams will have
any inferast or association that may be viewed as o real or potential conflict of interast
with an applicant or application. All members must adhere to the Code of Conduct and
Conflict of Inferest guidelines that are found in Module 2.

Communications between the evaluation teams and the applicants will be through an
cnling interface. During the evaluation, evaluators may pose a set of clarfying gquestions
fo an applicant, fo which the applicant may respond through the inferdface.

Configentiality: ICANN will post applications affer the close of the application suomission
period. The application form notes which parts of the application will be posted.

scorning

Responses will be evaluated against each critercn. A score will be assigned according
fo the scoring schedule linked to sach question or set of guestions. In several questions, |
point is the maximum score that may be awarded. In several other guestions, 2 points are
owarded for a response that exceeds reguirements, 1 point is owarded for a response
fmat meets reguirements and 0 points are awarded for o responss that fails fo meet
requirements. Each guestion must receive at least a score of 71, making each a
“pass/fail” gquestion.

In the Continuity guestion in the financial sectionisee Guestion #50), up to 3 paints are
awarded if an applicant provides, at the application stage., a financial instrument that
will guarantes ongoing registry cperations in the event of a business failure. This exira

A-3
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point can serve to guarantees passing the financial criteria for opplicants who score the
minimum passing score for each of the individual critena. The purpose of this weighting is
to reward applicants who make sorly arangements for the protection of registrants and
to accept relatively rskisr business plans where registrants are protected.

There are 21 Techrnical & Operational questions. Each question has a cntenon and
sconng associated with it. The sconng for each s 0, 1, or 2 points os descrbed above.
One of the guestions [IDM implementation) iz optional. Other than the optional guestions,
all Technical & Cperational cntena must be scored a 1 or maore or the applcation will fol
the evaluation.

The total technical score must be equal to or greater than 22 for the application to poss.
That means the applicant can pass by:

» Receiving a | on all guestions, including the optional guestion, ond a 2 on ot least
one mandatory guestion; or

» Receiving a | on all guestions, excluding the optional guestion and a 2 on at least
two mandatory gueshions.

This sconng methodology reguires a minimum passing score for each guestion and a
slightly higher average score than the per guestion minimum o pass.

There ars six Financial guestions and six sets of criteria that ars scored by rating the
answers to one or more of the guestions. For example, the guestion concerning registry
operaticn costs requires consistency between the technical plans (described in the
answers fo the Technical & Operational guestions) and the costs (descrbed in the
answers to the costs question].

The sconng for each of the Financial crteria iz 0, 1 or 2 points as descnbed above with
the exception of the Continuity question, for which up to 3 points are possibls. All

questions must receive at least o 1 or the application will faill the evaluation.

The total financial score on the six cntena must oe § or greater for the aopolication to
pass. That means the applicant can pass by:

* Scorng a 3 on the continuity criteria, or
»  Scofng a 2 on any two financial critera.

Applications that do not pass Inhal Bvaluation can enter into an extended evaluation
process as descrbed in Module 2. The scoring is the same.
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Module 5

Reference in the Request for IRP: Not quoted
Reference in the Additional submission: §§ 8, 10, 36, 39

Module 5-4:

ICAMM's Board of Directors has ultimate responsibility for
the New gTLD Program. The Board reserves the nght fo
individually consider an application for a new glLD to
determine whether approval would be in the best interest
aof the Internet community. Under exceptional
circumstances, the Board may individually consider a gTLD
applcation. For example, the Board might individually
consider an application as a result of GAC Advice on New
allDs or of the use of an ICANN accountability
mechanizm.

Module 6

Reference in the Request for IRP: Not quoted
Reference in the Additional submission: § 10

Module 6-2 and 6-3:

Top-Level Domain Application -
Terms and Conditions

3. Applicant acknowledges and agrees that ICTANN
has the right to determine not to proceed with any
and all applications for new glTlDs, and that there is
no assurance that any addifional gTLDs will be
created. The decision to review, consider and
approve an application to establish one or more

allDs and to delegate new glTlDs after such
approval is entirely at ICANN's discretion. [CANM
reserves the nght to reject any application that
ICAMM is prohikited from considerng under
apphcable law or policy, in which case any fees
submitted in connection with such application will
be returned to the applicant.

30/ 77




RM 6

Overview of the Internet Root Zone Database on 15 May 2013

Reference in the Request for IRP: §§ 12, 66
Reference in the Additional Submission: Not quoted

INTENTIONALLY LEFT BLANK
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RM 7

Public Comment Forum for Terms of Reference for New gTLDs
(6 December 2005),
http://www.icann.org/en/news/announcements/announcement-06dec(5-
en.htm#TOR

Reference in the Request for IRP: § 13
Reference in the Additional Submission: Not quoted

Public Comment Forum for Terms of
Reference for New gTLDs

nfyas=a+

Updated 22 December 2005

The ICANN bylaws require a public comment period of 20
days following the initiation of a gNSO Policy-Development
Process (PDP). < http://www.icann.org/general/archive-
bylaws/bylaws-08apr05.htm#AnnexA>

ICANN has opened a Public Comment Forum for the below
Terms of Reference for New gTLDs. The "Issues Report"
for this PDP is available
at<http://gnso.icann.org/issues/new-gtlids/gnso-issues-rpt-
gtlds-05dec0S5.pdf>.

The public comment period is from & December 2005 to 31
January 2005. Comments may be submitted to the email

address < new-gtlds-pdp-comments@icann.org>.

Comments submitted may be viewed at <
http://forum.icann.org/lists/new-gtlds-pdp-comments>

gNSO Home Page
Call for comments on gNSO web site
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RM 8

GNSO Issues Report, Introduction of New Top-Level Domains
(5 December 2005)

Reference in the Request for IRP: § 13
Reference in the Additional Submission: Not quoted

Page 3:
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Page 4:
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RM 9

ICANN Resolution 2008.06.26.02,
http://www.icann.org/en/groups/board/documents/resolutions-26jun(08-
en.htm

Reference in the Request for IRP: § 13
Reference in the Additional Submission: Not quoted

GNSO Recommendations on New gTLDs

Whereas, the GNSO initiated a policy development process on
the introduction of New gTLDs in December 2005.
<http://gnso.icann.org/issues/new-gtids/>

Whereas, the GNSO Committee on the Introduction of New
gTLDs addressed a range of difficult technical, operational,
legal, economic, and policy questions, and facilitated
widespread participation and public comment throughout the
process.

Whereas, the GNSO successfully completed its policy
development process on the Introduction of New gTLDs and on

7 September 2007, and achieved a Supermajority vote on its 19
policy recommendations.

<http://gnso.icann.org/meetings/minutes-gnso-06sep07.shimi>
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RM 10

ICANN Resolution 2011.06.20.01,
http://www.icann.org/en/groups/board/documents/resolutions-20juni1-
en.htm

Reference in the Request for IRP: § 13
Reference in the Additional Submission: Not quoted
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RM 11

ICANN Board Rationales for the Approval of the Launch of the New
¢TLD Program,
http://www.icann.org/en/groups/board/documents/rationale-board-
approval-new-gtld-program-launch-20junl1-en.pdf

Reference in the Request for IRP: §§ 13, 14
Reference in the Additional Submission: Not quoted

Page 4:

Page 7:

VI. CONCLUSION

The launch of the new gTLD program is in fulfillment of a core part of ICANN’s Bylaws:
the introduction of competition and consumer choice in the DNS. After the ICANN
community created a policy recommendation on the expansion of the number of gTLDs,
the community and ICANN have worked tirelessly to form an implementation plan. The
program approved for launch today is robust and will provide new protections and
opportunities within the DNS.
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Pages 11 and 12:
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RM 12

Information on the Applicant Guidebook as published on
http://newgtlds.icann.org/en/applicants/agb

Reference in the Request for IRP: § 14
Reference in the Additional Submission: Not quoted
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RM 13

New gTLD Update (30 May 2012) on the close of the TLD Application
system, http://newgtlds.icann.org/en/announcements-and-
media/announcement-3-30may12-en

Reference in the Request for IRP: § 14
Reference in the Additional Submission: Not quoted
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RM 14

New gTLD Draft Applicant Guidebook-Version 2: Analysis of Public
Comment, available at http://archive.icann.org/en/topics/new-gtlds/agv2-
analysis-public-comments-31may09-en.pdf

Reference in the Request for IRP: §§ 19, 20
Reference in the Additional Submission: Not quoted

Page 149:

lll. Analysis and Proposed Position

While there were many comments regarding string similarity, this comment referred to the
dispute resolution process particularly and was categorized here. The comment suggests that
the string confusion objection not be allowed for cases of similar meaning, as that objection
would serve to limit competition. The new gTLD implementation follows the GNSO
recommendation that implies that string confusion should be tested in all ways: visual, meaning
and aural confusion. After all, if harm to consumers would result due to the introduction of two
TLDs into the root zone because they sounded but did not look alike, then both TLDs should not
be delegated. Having said that, the standard indicates that confusion must be probable, not
merely possible, in erder for this sort of harm to arise. Consumers also benefit from
competition. For new gTLDs, the similarity test is a high bar, as indicated by the wording of the
standard. A TLD string that is a dictionary word will not automatically exclude all synonyms of
that word {(and most TLD strings today are not dictionary words and have no real synonyms).

Therefore, while the objection and dispute resolution process is intended to address all types of

similarity, the process is not intended to hobble competition or reserve a broad set of string for
a first mover.
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RM 15

ICANN’s call for expression of interest for new gTLD String Similarity
Examiners, http://archive.icann.org/en/topics/new-gtlds/eoi-string-sim-
31jul09-en.pdf

Reference in the Request for IRP: § 20
Reference in the Additional Submission: §§ 13 (footnote 17), 19-21, 23, 28

Pages 4 to 7:

INTENTIONALLY LEFT BLANK
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5.

The provider must convene and operate the string similarity panel so as to prevent
communication between the panel (or any of its members) and any party with an interest in
the Applications being evaluated, except as may be explicitly permitted by the process as
defined in the Applicant Guidebook and to avoid conflicts of interest. The provider selected
and each of its evaluators (including any additional experts) will execute a confidentiality
agreement with regard to material contained in the applications under review.

The provider should be comfortable that the Applicant Guidebook is comprehensive and
satisfactorily expresses all selection criteria, but understand that it is not finalized. It is
possible, that the provider will be selected before the Applicant Guidebook is finalized, it will
have the opportunity to review the text to ensure that the basis for the evaluation is clear.
The criteria must be objective, measurable, publicly available at the outset of the evaluation
process, and described fully in the Applicant Guidebook. All applications will be evaluated
against these criteria.

The evaluation process for selection of new gTLDs will respect the principles of fairness,
transparency, avoiding potential conflicts of interest, and nen-discrimination.

Response to EOl Requirements

Interested parties should respond to each of the eight subject areas below. Responses will be
gauged on the basis of the criteria defined in this document and Applicant Guidebook.
Candidates desiring to express their interest to ICANN in the comparative evaluation role in the
new gTLD program should provide the following:

1.

3.

A Statement of Suitability that includes a detailed description of the candidate's ability to
perform the work described in the previous section which demonstrates knowledge,
experience and expertise, including but not limited to projects, consulting work, research,
publications and other relevant information.

Evidence of the candidate’s knowledge of and familiarity with ICANN, its role, structure and
processes, including the Interet's Domain Name System (DNS) and past gTLD application
and evaluation rounds.

The curriculum vitae for each person proposed by the candidate to manage or lead work on
this project, the candidate’s selection process for persons being proposed to ICANN, and
explanation of the role that each named person would play. Also indicate the experience
and availability of proposed evaluators. ICANN will consider the professional background of
available and proposed panelists prior to selecting a provider in order to assess their areas
and level of expertise and to identify any conflicts that would prevent them from making an
objective evaluation of any application.

A warrant that the candidate, if selected, will operate under ICANN's non-disclosure
agreement and standard consulting agreement, and that neither the candidate nor any
individual who might be engaged to work on this project (whether or not declared pursuant
to (4) above) has a known conflict of interest.
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5. A statement of the candidate’s plan for ensunng faimess, nondiscrimination and
transparency.

6. Considering the nature of the expertise necessary for evaluating strings for user confusion
on a global scale, a statement of the candidate’s plan for ensunng that the examiners will
consist of qualified individuals and that the candidate will make every effort to ensure a
consistently diverse and intemational panel.

7. Project and operational timelines.

a. A proposed work schedule for planning and starting panel operations including
key milestone dates, consistent with but more detailed than those specified in
this document.

b. Projected targets for the time frame necessary for it fo complete a thorough and
careful evaluation of all applications. |dentification of volumes of applications that
can be processed in those timeframes and at what volumes batch processing of
applications might be necessary.

8. Costs. The candidate should provide a detailed statement of the proposed fee structure,
including any variable provisions that may be based on the number of string similarity
examinations conducted, the number of examinations that involve IDNs, or other factors. Ses
attached, Exhibit A Cost Template.

6 Deadline

Interested providers must submit expressions of interest by email to string-sim-eci@icann.org
by 15 September, 2009 23:5% UTC. A confirmation email will be sent for each response
received.

Also send queries regarding this request to sting-sim-eoci@icann.org will be accepted until 24
August, 2009, 23:59 UTC. Quenes and answers will be posted to a page on the ICANN web site
dedicated fo this purpose.

If selected, the successful candidate is expected to be ready to assist ICANN with finalization of
the Applicant Guidebook, prepare for the evaluation phase, and be ready to start the evaluation
within four months after release of the final Applicant Guidebook.

Thank you for your interest.
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RM 16

ICANN presentation at the 42" meeting of ICANN,
http://dakar42.icann.org/meetings/dakar2011/presentation-new-gtld-
program-update-26octl1-en.pdf

Reference in the Request for IRP: § 21
Reference in the Additional Submission: §§ 13 (footnote 17), 28

Pages 21 and 22:
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RM 17

Transcript of Applicant Webinar: Start of New gTLD Initial Evaluation of
9 August 2012, available at http://newgtlds.icann.org/en/announcements-
and-media/webinars

Reference in the Request for IRP: § 23
Reference in the Additional Submission: § 36

Page 24:
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RM 18

Information Paper for Applicants: New gTLD Program Update of
6 September 2012, http://newgtlds.icann.org/en/applicants/update-06sep12-

en.pdf

Reference in the Request for IRP: § 24
Reference in the Additional Submission: Not quoted

Page 3:
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RM 19

Applicant Update Webinar: Application Evaluation Progress of
6 September 2012 (recording), unofficial transcript of 00:48:10 to 00:48:57
(recording available at http://newgtlds.icann.org/en/announcements-and-
media/webinars)

Reference in the Request for IRP: § 24
Reference in the Additional Submission: Not quoted
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RM 20

Information Paper: new gTLD update (Toronto Session) of 8 October 2012

Reference in the Request for IRP: § 24
Reference in the Additional Submission: Not quoted

Page 4 :
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RM 21

Information Paper : new gTLD update of 14 November 2012

Reference in the Request for IRP: § 24
Reference in the Additional Submission: Not quoted

Page 2:

Evaluation Progress

The string similarity review has been completed. The secondary review will
commence soon. After the secondary review completes, ICANN will require some
time to process and post the results.
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RM 22

Declaration of the Independent Review Panel in ICDR Case No. 50 117 T
00224 08

Reference in the Request for IRP: § 39
Reference in the Additional Submission: § 4

Pages 63-64:

140. In the view of the Panel, ICANN, in carrying out its activities “in
conformity with the relevant principles of international law,” is charged with
acting consistently with relevant principles of international law, including
the general principles of law recognized as a source of international law.

That follows from the terms of Article 4 of its Articles of Incorporation and
from the intentions that animated their inclusion in the Articles, an intention
that the Panel understands to have been to subject ICANN to relevant
international legal principles because of its governance of an intrinsically
international resource of immense importance to global communications and
economies. Those intentions might not be realized were Article 4
interpreted to exclude the applicability of general principles of law.
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RM 23

Declaration of the Independent Review Panel in ICDR Case No. 50 2013
001083

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: §§ 11 (footnote 13), 12 (footnote 15)

Pages 25, 27 and 28:

The Panel's Decision on Binding or Advisory nature of IRP decisions,
opinions and declarations

98)Various provisions of ICANN's Bylaws and the Supplementary Procedures
support the conclusion that the Panel's decisions, opinions and declarations
are binding. There is certainly nothing in the Supplementary Rules that
renders the decisions, opinions and declarations of the Panel either advisory
or non-binding.5¢

99)In paragraph 1, the Supplementary Procedures define “Declaration” as the
“decisions and/or opinions of the IRP Panel”. In paragraph 9, the
Supplementary Procedures require any Declaration of a three-member IRP
Panel to be signed by the majority and in paragraph 10, under the heading
“Form and Effect of an IRP Declaration”, they require Declarations to be in
writing, based on documentation, supporting materials and arguments
submitted by the parties. The Supplementary Procedures also require the
Declaration to “specifically designate the prevailing party”.s°

56 JCANN letter of 2 June 2014 addressed to the Panel.

57 Ihid, Italics are from the original decision.

58 Ihid.

53 The Reconsideration process established in the Bylaws expressly provides that ICANN's “Board
shall not be bound to follow the recommendations” of the BGC for action on requests for
reconsideration. No similar language in the Bylaws or Supplementary Procedures limits the effect of
the Panel's [RP decisions, opinions and declarations to an advisory or non-binding effect. It would
have been easy for ICANN to clearly state somewhere that the IRP’s decisions, opinions or
declarations are “advisory”—this word appears in the Reconsideration Process.

80 Moreover, the word “Declaration” in the common law legal tradition is often synonymous with a
binding decision. According to Black’'s Law Dictionary (7= Edition 1999) at page 846, a "declaratory

25
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111)The force of the foregoing textual and construction considerations as
pointing to the binding effect of the Panel's decisions and declarations are
reinforced by two factors: 1) the exclusive nature of the IRP whereby the
non-binding argument would be clearly in contradiction with such a factor®?;

52 If the waiver of judicial remedies I[CANN obtains from applicants is enforceable, and the [RP

process is non-binding, as [CANN contends, then that process leaves TLD applicants and the Internet
community with no compulsory remedy of any kind. This is, to put it mildly, a highly watered down
notion of “accountability”. Nor iz such a process “independent”, as the ultimate decision maker,

27

ICANN, is also a party to the dispute and directly interested in the outcome. Nor is the process

E—

“neutral,” as ICANN's “core values” call for in its Bylaws.

28
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RM 24

Transmittal Letter from Esther Dyson to Becky Burr of 6 November 1998

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 11 (footnote 14)

accomplishing all of these somewhat conflicting objectives.

59777




RM 25

Michael Sarazar, “Preparing Evaluators for the new gTLD Application
Process”, 22 November 2011

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: §§ 20, 30, 32, 33

INTENTIONALLY LEFT BLANK
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Extracts of Reference Material — Booking.com
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RM 26

ICANN’s Webpage on the Evaluation Panels Selection Process

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: §§ 18, 32
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RM 27

New gTLD Program Update, 26 October 2011, Dakar, available at
http://dakar42.icann.org/node/26953

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: §§ 33, 34 (footnotes 31-33)

Pages 14 and 15:

INTENTIONALLY LEFT BLANK
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Extracts of Reference Material — Booking.com
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RM 28

Update to the Cost Considerations of the New gTLD Program

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 42 (footnote 39)

Pages 3, 6 and 12:

INTENTIONALLY LEFT BLANK
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Extracts of Reference Material — Booking.com
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Extracts of Reference Material — Booking.com
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Extracts of Reference Material — Booking.com
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RM 29

Letter from Russ Weinstein to Andrew Merriam of 8 September 2014

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 28
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RM 30

International Covenant on Civil and Political Rights (ICCPR)

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 12 (footnote 16)
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RM 31

HRCt, General Comment 29, UN Doc CCPR/C/21/Rev.1/Add.11

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 12 (footnote 16)
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RM 32

TAComHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/11.116,
Chapter II1.D

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 12 (footnote 16)
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RM 33

TAComHR, Lindo et al. v. Peru, Case 11.182, Report No. 49/00

Reference in the Request for IRP: Not quoted
Reference in the Additional Submission: § 26 (footnotes 26-27)
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Extracts of Reference Material — Booking.com
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