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Brasilia, September 5, 2018.

To:

Mr. Goran Marby,
President and CEO of ICANN

Mr. Cherine Chalaby,
Chair of the ICANN Board

Dear Members of the Board,

The Amazonian countries, Bolivia, Brazil, Colombia, Ecuador, Guyana, Peru, Suriname and
Venezuela, member states of the Amazon Cooperation Treaty Organization (ACTO), have
commissioned the Permanent Secretariat of ACTO, to communicate their position, approved
in the Extraordinary Meeting of the Amazon Cooperation Council, held in Brasilia on August
27, 2018, in relation to the request for delegation of the ".amazon" TLD, as follows:

The Amazon countries, Bolivia, Brazil, Colombia, Ecuador, Guyana, Peru, Surinam and
Venezuela, member states of the Amazon Cooperation Treaty Organization (ACTO),
reaffirming that the name “Amazon” pertains to a geographical region constituting an
integral part of the heritage of its countries, with regard to the delegation process of the
“.amazon” TLD, consider it necessary to express the following principles:

- The delegation of the “.amazon” TLD requires the consent of the Amazon countries,
- The Amazon countries have the right to participate in the governance of the
“.amazon” TLD, including on matters related to public policy issues of their interest.

The Amazon countries have reviewed the proposal presented by the company Amazon Inc.
regarding the request for delegation of the “.amazon” TLD.

The Amazon countries have concluded that the proposal does not constitute an adequate basis
to safeguard their immanent rights relating to the delegation of the “.amazon” TLD.

The Amazon countries, however, express the willingness to engage with the ICANN Board,
based on the aforementioned principles, with a view to safeguarding their rights as sovereign
states with respect to the delegation of the “.amazon” TLD.
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Likewise, please find herewith enclosed the final report of the working group established at

the Meeting of the Ministers of Foreign Affairs of the ACTO Member Countries, held on
December 1, 2017.

Sincerely yours,

Amb. Jgcquetine VMendoza
Secretary General SP/OTCA
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ANNEX V

FINAL REPORT OF THE WORKING GROUP ESTABLISHED PURSUANT TO
PARAGRAPH 28 OF THE TENA DECLARATION

(Text approved at the Extraordinary Meeting of the Amazon Cooperation Council, held in Brasilia on 27
August 2018)

l. Introduction

1. The Working Gr%{igfas\éstabmed\pmwf}\o\p‘awﬁ:ph 28 of the Tena

igh\/asJ adopted by the Ministers,of Foreign Affairs and high-level

Surinam and Venezuela at the XI11 Meeting of Ministers of Forelgn yf\AcTo on
Dbcember ., 2017, who Sy

ST <
e

] / Vs ~
< e
/ i “[Resolved:] /

2\8 To consider the full validity of paragraph 31’/of tr;a/eblaration

2013 in cuador alsta( to encourage and (struct t ,chm%nd operational

r CQuntrles tO carr ut a comprehenswe and urgent

review of the proposal pre§enfed in the 60th meetlng of ICANN in Abu

2. The proposal mentioned in paragraph 28 of the Tena Declaration, cited
above, was presented by Amazon Inc. (the company) to the Amazon countries on October
29, 2017, during the 60th meeting of the Internet Corporation for Assigned Names and
Numbers (ICANN) (Abu Dhabi, October 28 to November 3, 2017). Entitled “our

practical compromise ”, it consisted of the following points:
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i. The company would commit to “block culturally sensitive names at
second level”, SO that “that no one could ever register and use these
names’’;

ii. The company would commit to “consult with relevant governments to
identify these terms”, and there would be both an “ongoing process to
identify other culturally sensitive terms” and “regular consultations
with relevant governments under defined procedures”; and

iii. The company would commit to provide support for “applications for

AMAZONAS, AMAZON[A ONICA” \filed or endorsed by
QT CA a:%m ber ” WhIC could inclu techmcal and
ppll&lt n preparatzon supporj - \ ™

\’(’ / \ 7\[ N/ \\

/

3. On 7 February 2018, following informal exchanges %L@ed‘by\m\A\NN

:;Lresentatlves the company sent to the ACTO Permaﬁent/Secreta\rrat an up
/roposar’ (annex /1). According to its terms, it would outline what W(}u’(d be, .?;2
both
rding the

N{npany s view, “the basic aspects of a possible settlement agreemeﬂ; that wou

recdgnlze énd resolve the legitimate concerns of the affected govemments re
Amazon matter while allowing ICANN to execute quickly the Reglstry Agregements for the
* Documents containing further elements/ of clarification were also
received on 6 March ;018 and 14 March 2018f(annexes Zand 3). |

\ >PK /

Febr ary\2018 the Workr{ Groae h?ld/a plenary meeting to start
consideration of the 7>Fe uary 2@18 proposal The Working Group held other plenary
meetings on 22 February 2018, 6 March/ZGlS, 27 March 2018, 17 April 2018, 3 May
2018, 24 May 2018 and 11 June 2eﬁ3. In addition to holding plenary meetings, the

Working Group engaged in permanent consultation both amongst its members and with
the respective national authorities and experts in related fields in order to fulfill its

mandate with the sense of urgency required by the Tena Ministerial Meeting.

5. The present report reflects the work accomplished by the Working Group.
It contains the following sections: 1— Introduction; 2— Overview of the “.amazon” case;
3— State practice and opinion on TLD names with geographical and cultural significance;
4— Other considerations relating to the protection of TLD names with geographical and
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cultural significance; and 5— Review of the company’s proposal. The 7 February 2018
proposal and the clarifications subsequently provided by the company, as well as a

proposal made by the company on 6 October 2015, appear as annexes.

Il. Overview of the case of “.amazon”

6. In 2012, the company filed an appllc tion to ICANN - which is
responsible for the managem The\soﬁcalle ces” of the Internet,
N W attd technlcal standards - Where |t request d the delegation of
azon” tOp Ievel deams*?“TLD”) Had thls request\been gra ted the company

would be |rt the admlnlstratlon and use of ‘Internet domaw//na a\@ ble_ @ugh
addresses”like “.. xxx.amazon”, and not only: “.. XxXX. amazonc\m” Numero!
gmpames institutions and cities around the world have made similar r/equests on/the
‘assumptton that'the availability of a specific TLD for their use COU/:L streng /e:*thelr
brah\s and[or names, as well as give them the advantages associated / with the

/‘

admi stratlon and policy development of TLDs.

\ , /
AN /

7. It\should be noted that the reglstratlon gf new TLDs results in the
monopollza ion of the Keggstered name mthe Domaln Name Syste (DNS) In the case of

‘.amazon”, fo xamnge any Internet pﬂlress “under the “.amazon” TLD

(“www.books.amazon ,““qtca. amazon” “rio. atnazon” “people.amazon”, etc.) would be,
in principle, administered by-the entity to/v(/hlch the right to register the “.amazon” is
granted, and they would also be upj}éct to the rules and standards developed by this

entity.

8. Brazil and Peru timely objected to the request for registration of
“.amazon”, on the grounds that there is an inextricable relation between this TLD name
and the Amazon region, the Amazon peoples, the Amazon natural heritage and the
Amazon culture. It was clear that the “.amazon” TLDs should not be delegated to the
company, according to the ICANN standards then prevailing, in a regime of exclusivity.

(13

Further, the company would exploit the “.amazon” TLDs for the private ends of the
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company only, thereby limiting the possibility of its use by the Amazon countries,
including for the achievement of public policies and the promotion of Amazon natural
and cultural heritage. The Member States of ACTO subsequently endorsed the objection
of Brazil and Peru. They further invoked the ElI Coca Declaration of May 3, 2013,
adopted at the XII Meeting of Ministers of Foreign Affairs of the ACTO Countries,
whereby their highest political authorities resolved to:

“31. Expressing its firm rejection to any claim of ownership by

others of geographical names of the Countries of ACTO in general and the

"' amazonia™

name or

(ICANN) in defense of regional interests with regpect/ to 4he claim to

reglster the domain name amazon and ask to continue wuth the
cojrrespondlng actions in that instance, reaffirming the r/qht of the
Memper Countries of ACTO in defense of their soverelgnty and /the
nterestg and rights current and future of the Amazonlan,,peoples d their
in Iusio\r\\jnthe information society” e
The countries represented |n the Governmental Advisory Committee
(GAC) endorsed the posﬂfoe of ACTO, thereby exercising their re/spon3|b|I|ty to provide
input to ICANN wh

ere may be an interaction between ICANN’s activities and
national or international laws, or Where they/may affect public policy issues. The GAC,
by full consensus, expressed to the\I/C/ANN Board of Directors the existing international
opposition to the delegation of the ‘“.amazon” TLDs, as recorded in the “GAC

Communiqué” adopted on July 18, 2013 in Durban:

““The GAC advises the Board that:

I. The GAC has reached consensus on GAC Objection Advice
according to Module 3.1 part I of the Applicant Guidebook on the
following applications:
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1. The applications for .amazon (application number 1-1315-
58086) and related IDNs in Japanese (application number 1-
1318-83995) and Chinese (application number 1-1318-5591).”

10. On 14 May 2014, based on the above declaration by the GAC,' the
ICANN Board, through the New gTLD Program Committee (NGPC), decided not to
grant the company’s request in the following terms:

“..the NGPC accepts the GAC advice ... and directs the President
and CEO, or his designee, that the applications\for . AMAZON ... and
relateIDNs in Japanese « ana Chinese " filed by Amazon EU S.a.r.l
should ot proceed. By ad%gp/t_i,r\]g&gTQﬂSA\Qag_\}iee\g%NGPC otes that the
ecision/ié}zmAthyl/'préjtJ\a?&% to the continuing eff \rts by Amazon EU
S.a.r.l/’/and members of .the GAC to pursue dialo’g{le%\o he evant

issues.” e V4 ‘\"\3
/ )
11.  Itshould be noted that, as part of the process culminatingﬁ the Board’s

deision,\@resentatives from both the Amazon countries and the company held several
meetings, in"c\luding at the ACTO headquarters in Brasilia. They/di/scussed nd explored
possibilities td\\ggtablish a “modus vivendi”, in order to allow yé commergial exploitation
of the “.amazon” TLDs by the company, while at the same time”safeguarding the
countries’ right to use ih% Ds for the pubylc/in:[-er_gskt_,_iﬁ/line with national strategies and

for the benefit of the local peoples. Howéver neither party could accept the different
-

proposals presented by }- other at that'time.

12.  The company continued in its attempt to reach a mutually acceptable
solution with the Amazon countrie\s, )eifen after the Board’s decision. On the occasion of
the XIX Meeting of the Amazon Cooperation Council of ACTO (Brasilia, 25-26
November 2015), representatives of the Member States took note of a new proposal
submitted by the company on 6 October 2015 (Annex 4). The proposal provided for the
shared use of the “.amazon” TLDs, both by the company for its private ends, and by the

Amazon countries for uses associated with the Amazon region and peoples. The ACTO

! The Board also mentioned the expert opinion of an Independent Objector against the

delegation of the “.amazon” TLDs without the agreement from the relevant public authorities.
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Council considered that the dispute had come to an end following the Board’s decision of
2014, and that the Member States were bound to reject the 6 October 2015 proposal,
given the absence of a mandate from their Ministries of Foreign Affairs authorizing them

to examine the new proposal.

13.  In view of the decision by the ICANN Board to reject the “.amazon”
application, as well as the failure to reach an agreement with the Amazon countries, the
company requested the establishment of an Independent Review Panel (IRP), which
issued its Final Declaration on 10 July 2017. The IRP considered that the decision of the
Board to deny the company’s a licathh{@éu\hayeyimg%d\ N rules. The opinion
of the IRP W hat\h/eéoard had not adequately matlvated its decisi on of 2014, having
cIuswer on the opmloh of the GAC who was oppqsed ta;ﬁdelegatlon of the

relied
‘.amazon” TL_Ds Thus it recommended that the Board should reex company’s

adpllcatlons and that-it explains whether it accepts or rejecps them base on the Board’s
wn evaJuatlon of the public policy reasons associated W|th the deIe};atlon and

Q{plOlta@on of the “.amazon” TLDs intended by the company. //

\ 14 \.\ Regarding the IRP recommendation, however, it/sh'f)uld b?neted
that:

\ e /

o The IRP did not recommend that the ICANN Boards%uld accept
the « amazsm” applications by the Company /
. L

company.

o The IRP recomme that “the Board should make an objective

and independent judgment regarding whether there are, in fact, well-
founded merits-based public policy reasons for denying Amazon’s

applications”.

15.  In this context, Brazil and Peru submitted to the GAC a proposal for GAC
advice requesting the Board not to follow the IRP recommendation. The rationale for the
advice was that, if the Board were to follow the IRP recommendation, it would be

completely denying the role of governments in ICANN’s multi-stakeholder governance
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model, in which it is the responsibility of governments to identify the relevant public
policy issues and how they interact with ICANN’s activities. The proposal explained that,
in case the Board opted to follow the IRP recommendation, it would be accepting that it
would be incumbent upon itself, and no longer on governments, the right and
responsibility to identify the public policy reasons to decide on the application for the
delegation of the “amazon” TLDs. The Brazilian-Peruvian document clarified, on the
other hand, that the decision by the governments in this case, additionally, based itself on

an evaluation of the political sensitivity that the subject raised (which is a basis expressly

T

admitted in the objection procedure aIIowing vernments Wose and therefore cause
the rejection of, any application for-the defegatlon 0 top level m n names). The other
ACTO be? S a endorsed the pOS\ltIQH B{QZJJ,aﬁd Peru expressedm their document.

\

\’( /

16. 1n a meetmg held in-Montevideo on 23 Septem /,‘ _the Board

he prﬁlln

arty in_the dispute brought against ICANN before the IRP. Consequenﬂy it decided

adopted 3/ resolutlon accepting the fact that the company )Was/declare

fmmedlately to reimburse the company the sum of US$163,045.51 for the procedural

co\lncul\red with the IRP proceedings. At the same time, the BOard refrained from

J
accepting the, “Panel s non-binding recommendation” that it re- eVaIuates e application
amazbn” TLDs, and consequently tasked an mtern;ﬂ adwsm(yﬁody “to review

er” tlakvery recommendation emd “to. prowde optlo for the Board to

for the ©

and consi

consider in a

ressing [i]7- > Y /

17 During e 60th ICANN- méetmg, held in Abu Dhabi, from October 28 to
November 3, 2017, the GAC-was prompted td resume consideration of the subject. In that
context, the GAC held a session dlegtéd to listening to representatives of the company,
who submitted a new proposal aimed at persuading the Amazon countries to withdraw
their objection to the company’s application for the “.amazon” TLDs. As stated above,
this proposal led to the subsequent establishment of this Working Group, by decision of
the Ministers of Foreign Affairs of ACTO Member States, adopted at the XIII ACTO

Ministerial Meeting, on 1 December 2017, in Tena, Ecuador.

18. It should also be noted that the GAC, as per the discussions held among its
members on occasion of the 60th ICANN meeting, affirmed in its communiqué to the
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Board that the delegation of the “.amazon” TLDs would necessarily require a solution
having the acceptance of the countries involved, namely the Member States of the
Amazon Cooperation Treaty Organization. Furthermore, the GAC advised the Board to
continue facilitating negotiations between the company and ACTO Member States so that

they can reach a mutually acceptable solution.

19.  In compliance with the decision adopted at the XIII Meeting of ACTO
Ministers of Foreign Affairs, the Permanent Secretariat of ACTO convened this Working
Group to examine the proposal of the company in order to develop a common position.
The Working Group compris &experl{?rkg\eag/‘ ntry, including their
resentati before the Governmental \AdVISOI’y Com |ttee of ICANN. It

™S

J
irst plenary meetlng on\S’*February 2018 “The eXper\(s met %n February 22

arch 6 ahead of the 61st ICANN meeting (San Juan, 10 15 M ).

—

// S~ \
ﬁ( 200 During the 61st ICANN meeting, in San Juar’r frofﬁ 10 t&15 March 2;}?
the

GAC considered the matter again, albeit briefly, and issued the jdllowmg nal
é‘f{emem yd

\ \“Application for dot. Amazon and related strings / /

\ /
\ y /

J

T\ﬁ'QKGAC received an update from Brazil, suﬁﬁortei/b/ié’eru and
Venezuela, regardlng the proposal submttted by/Amazon com at ICANN

60. N / —

Member>g vernments of the Amazon Cooperation Treaty
Organization (ACTO)- have estat/)/I;hed a process for analysing the
proposal through an urgen nd/camprehensive review, and this analysis is
progressing. The GAC was informed that Amazon.com and Board
members have made themselves available to assist if requested. This
factual update was also provided to the ICANN Board at the face to face

meeting with the GAC.”

21. It must be recalled, additionally, that during the Abu Dhabi ICANN
meeting the Board had invited the GAC to provide information about the reasons why

governments opposed the company’s request in 2013, which led to the Board’s rejection
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of the company’s application for the “.amazon” TLDs. The request was made in order to
prepare how the Board will react to the IRP recommendation, which, as recalled,
suggested that the Board examine whether there are public policy reasons justifying the
rejection of the company’s application for the “.amazon” TLDs. The invitation by the
Board generated an intense debate within the GAC, where most of the participating
countries expressed their objection to responding to it in the requested terms, lest their
response be interpreted as an acceptance that the GAC should account to the Board for
the public policy reasons that governments are responsible for identifying or deciding. At
the 61st ICANN meeting, in Puerto Rlco th AC met d N:}drscuss how to react to
nd it

o

the invitation by the Board. The /_/_,_rnments agree to se nse that, on the one

ed on- the{t)gress m the- Searrch for. a,cbmprermse solutr\n by the Amazon

countries, through the- Wdrkmg G?oup established under thel ausplc f ACTO; on the
other hand /rf reiterated the terms of the communiqueé adoptedrbyt Q7 n Abh\D\habl
1 November 2017. Hence, the GAC confirmed that it wrﬂ nofagaln d;scuss the publ

;:hcy reasons that justified its objection to the delegation of the * amazoh” TLDs Irréfz

Eﬁt ana Lt reiterated to the Board the need for a solution having the accéptance %CTO

J

Meﬁwber Countrles if the requested delegation is to be allowed. f/'/

Followmg the San Juan ICANN meeting, the Work/lng Group held 5
Ienar}meetmgs in-order to conclu/ole the preseni/ report

/‘“\i//

1. State practi Sand oplmon on ’I' LDf names with geographical and cultural

additional

significance

23.  Sovereign States and international organizations have been repeatedly
declaring that top-level domain names with geographical and cultural significance shall

not be assigned to private companies without the consent of the countries concerned.

24.  These declarations are an expression of State practice and opinion, which
have the effect of recognising or establishing limits under public international law on the

freedom of public and private actors, including ICANN, to delegate or own names with a

OTCA /('

40 years of the signature of the Amazon Cooperation Treaty
(1978-2018)

9



geographical and cultural significance as TLD, unless otherwise accepted by the relevant

Governments.

b1

25.  These declarations are also an expression of States’ “[p]olicy authority for
Internet-related public policy issues”, pursuant to paragraph 35 (a) of the Tunis Agenda
for the Information Society. They recognise or reinforce the public policy principle
forbidding the delegation and appropriation of names with geographical and cultural

significance as TLD, without the consent of the relevant Governments.

26. In the specmc context< of JM u}iﬁk\m\ny, the following

The EarJy Wammg by Bra2|l and Peru, endorsed by krge%ﬁphwa, Ecuador
ov/e) bé}m, in

. / /{/ T (-
f which they declared: 4 DI /
<;} /
/ g /
(. .

\ L\_o “Granting exclusive rights to this specific gTLD to a priv
\ \ company would prevent the use of this domain for the puv?e's of

( an(i/Guyana, regarding the “.amazon” application, f0n 2

\

\publlc interest related to the protection, promot;bn and awareness
ra\\slng on -issues related to the Amazon blome /v/ould also
hmd\er \the pOSSIbIlIty of use “of this domaln t:{cdngregate web

S relateﬁ to the populatl/on/ inhabiting-that geographical

_~
- The aforementioned D Iarati/aﬁ’ of ElI Coca, adopted by Bolivia, Brazil,
Colombia, Ecuador, Guyana,'Peru, Surinam and Venezuela, at the XII Meeting of
Ministers of Foreign Affairs of the Amazon Cooperation Treaty Organization, on

3 May 2013, in which they declared:

o “..its firm rejection to any claim of ownership by others of
geographical names of the Countries of ACTO in general and the
name "*.amazonia' or related, without the consent of the Amazon

Countries [...] reaffirming the right of the Member Countries of
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ACTO in defense of their sovereignty and the interests and rights
current and future of the Amazonian peoples and their inclusion

in the information society. ”

- The Declaration of Montevideo, adopted by Argentina, Brazil, Chile, Colombia,
Costa Rica, Cuba, Ecuador, El Salvador, Guatemala, Mexico, Panama, Paraguay,
Peru, Dominican Republic and Uruguay, at the IV Ministerial Conference on the

Information Society in Latin America and the Caribbean, on 4 May 2013, in

/‘T%ejeet/any attempt to” appmprlate ththQut the cohsent of the
AV,
respeetlve eountrlgs of Latin America and\the Caribbean, the

denominations “amazon” and “patagonia” m anM/ ge,
any other generic top-level domain (gTLDj naa’nes referrlng to 7

which they resolved to:

j jf geographical areas or historical, cultural or natural fpatures,
\\ \ which should be preserved as part of the heritage ?pdscultur
\ \ identity of the countries of the region.” ye //
- The Ar\ﬁ§on Cooperation Treaty Organization (ACT 6) Statement on the Final
De aratlon\o,f\the Independent Rewew Panel (IRP/) of July 10, 2017, regarding
of 9P®ctober 2017, Wthh / —

— N
\

> \\\ ,,.,,-/ f

/ /

at the name /ljhazon, in any language, is part of
the cultural heritage awa“t'd/entity of the Amazon countries, and
that its use as a first level domain name, unless otherwise agreed
by the Amazon countries, shall be reserved for the promotion of
the interests and rights of the Amazon peoples and their inclusion

in the information society.”

- The aforementioned Declaration of Tena, adopted by Bolivia, Brazil, Colombia,
Ecuador, Guyana, Peru, Surinam and Venezuela, at the XI1I Meeting of Ministers

of Foreign Affairs of the Amazon Cooperation Treaty Organization, on 1
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December 2017, which reaffirmed the full validity of paragraph 31 of the
Declaration of El Coca, of 3 May 2013, regarding the “.amazon” domain name;

- The Declaration of Principles Regarding New Generic Top Level Domains,
adopted by the Governmental Advisory Committee (GAC) of the Internet
Corporation for Assigned Names and Numbers (ICANN) on 28 March 2007, in
which the member States declared the public policy principle for new TLDs

according to which:

“avoid courtry, te 'Wmnames and

o “ICANN shouldy
“cout , territory_ r_,_reglqnal Ianguage or people d\escrlptlons

AV
unies& in agreemgnt with the relevant gO\)ernmen/(s/or public

| /‘ “authorities.” )i / // \

j - 'I“he Abu Dhabi Communiqué of the Governmental Advisory Commlttee (G,Z)
~ of _the Internet Corporation for Assigned Names and Numbers ﬂCANN (ﬂﬁpted
\ by\he 85 'member States attending the 60th meetlng of the % N, on 1

November 2017, which: /

:%eagmzes the need to flndf a mutually acceptable solution for

countrles affected and the ﬁmazoﬁ rporation to allow for

mazen as a toﬁ Ievel domain name.”

L : o
- The Declaration of Ca gena/de Indias, adopted during the VI Ministerial
Conference on the Information Society in Latin America and the Caribbean, on 20
April 2018, in which the countries of Latin America and the Caribbean resolved

to:

o “Reiterate the rejection expressed by the governments of Latin
America and the Caribbean in the Montevideo Declaration of
2013, of any attempt to appropriate, without the consent of the

respective countries of the region, geographical denominations in
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any language, generic top-level domain (gTLD) names referring
to geographical areas, country names or historical, cultural or
natural features, two- or three-letter country codes, or
denominations of origin, which should be preserved as part of the
heritage and cultural identity of the countries of the region, and
urge the governments of the region to participate actively in

multisectoral forums established for these purposes”

27.  Other instances of international practice also corroborate the existence of
the public policy and public i a‘trehaHM g the delegation or
appropriatio mnMW|th geographlcakand cu}tural 5|gn|f|can e as TLD, unless

se accepteﬂ by 1 the JelevanPGovernments They are cé\ses wher mterested parties

\\ 16\Quly 2013.;

- \The decmon by the Internet Corporation for ASS|gned Names and Numbers
(CAWnot to delegate ““.amazon” for reglstrat/ ion and use by a private

pany, |n\1;he face of opposition by/c’ﬁe Amazon countrles jon 14 May 2014;
. >PK

- The decision b¥ a prlvate company@ obtamﬁe consent from the Bar

Municipality i 1n tenegm as'a requirernent for its application to exploit “.bar”

as TLD, which was released on 11 June 2014 pursuant to an agreement between

the parties, for use under th cer{ditions of this agreement;

- The decision by the African Union Commission to support the establishment of
“.africa” as TLD for the purposes selected by the African Union, and the decision
by the Internet Corporation for Assigned Names and Numbers (ICANN) not to
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delegate “.africa” to a company that did not have the African Union’s support, on

3 March 2016.2

28.  The guidance provided by the Internet Corporation for Assigned Names
and Numbers (ICANN) in 2012 to protect names with geographical significance as TLD
are currently under debate. They identify protected “geographic names” with those listed,

for example, in the ISO 3166 standard, published by the International Organization for

Standardization (1SO) to identify country codes and codes for their subdivisions, and in
the UNESCO list of regions, published by the UnltemS (UN) to identify area

hersﬂusts; ho

codes. Reliance exclusively OR-

\\

to be arbitrary and

N nu?pbers relatlng to, for example, countries and thelrsubdlwsm/ns That
\‘ are a(bltrary and insufficient to identify names with geographlc S|gn|f|cance
equmhg protection is all too apparent. For, under the gmdance/dewsed by the
Internet C}Qrpg\ratlon for Assigned Names and Numbers (ICW in 2012, names

of places like “Thgplsle of Man”, “Guam and “Bonalre }lﬁch appear in the ISO
—
3166-1 standard-t mentlon but a few @elved a higher level of protection than

names like “Scotland” and thé Amaz,bn subdivisions of Brazil, Colombia, Peru

and Venezuela, which. appear |r/1/the ISO 3166-2 standard. Other names like

“Maghreb”, “Mesopotamia -ané “Patagonia”, for example, which do not appear

in neither list, would have received no direct protection at all.?

2 The decisions regarding “.bar” and “.africa” concerned TLDs qualifying as “geographical

names” under the guidance provided by the Internet Corporation for Assigned Names and Numbers
(ICANN) in 2012 for the delegation of new generic top-level domains (gTLD Applicant Guidebook v.
2012-06-04). See paragraph 28.

3 N.B. The origin of the practice by the Internet Corporation for Assigned Names and

Numbers (ICANN) to rely on ISO standards dates back to 1984 (RFC 920), but was done, not to identify
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Regarding the current discussions within ICANN on the protection of names with
geographical significance as TLD, GAC members, in their San Juan
Communiqué, adopted at the 61th meeting of the ICANN, on 15 March 2018,
declared that:

o “...discussions [regarding Geographic Names at the Top Level

within ICANN] should take into account any material available or

being produced out3|de the ICANN contextrrelating to names with
side e fxﬂs\N

— geographical sig

_/-\ /1_/_/_ ~ ‘ '-\p\ ) ‘

The State ‘practice’ and oplnlon |dent|f|ed above are|to be }n/luded among the
mater’al available or being produced relating to/nam W|y/ geogra@mal

/ / / T~

5|gn|f|cance N -
<\/ /
/

m .addition, several other States have expressed, in the contegt/of discussions at
the\WorId Intellectual Property Organization (WIPO), frem as ?y as 2001

(SCT]SZ/S) their understanding that names with a geographlcal significance shall

b protecfd against, appropriation not only as TLIJ but in thé Domain Name
System (DNS). as a Whole As recordéd by WIPO’S General Assembly in 2002,
all but

e menﬂjer States supported /ondu effect that names with
ighi canCe\shaII peprotected in the DNS (WO/GA/28/7, para. 80).
f|n|t|on of such/ names are still ongoing under the auspices

geographical
Discussions on the
of WIPO, and a largely ared//nderstandmg among member States has been that
these names shall include, but are not limited to, names listed in the standard 1SO
3166-2, which includes the Amazon political entities of Brazil, Colombia, Peru

and Venezuela. Besides, it should be noted that a proposal entitled “Proposal

names with geographical significance, but for the limited purpose of assigning country codes top level
domains “[without] deciding what is and what is not a country” (RFC 1591).

4 “The Chair concluded that most delegations favoured some form of protection for country

names against registration or use by persons unconnected with the constitutional authorities of the country
in question.” (para. 210)
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Concerning the Protection of Country Names and Geographical Names of
National Significance” has been put forward by the delegations of Georgia,
Iceland, Indonesia, Italy, Jamaica, Malaysia, Mexico, Monaco, Peru, Switzerland
and the United Arab Emirates for initial discussion at the 39" session of the
Standing Committee on the Law of Trademarks, Industrial Designs and
Geographical Indications, held from 23 to 26 April 2018.

- Finally, the guidance and practice developed by the Internet Corporation for
Assigned Names and Numbers QA for the %@;on of new generic top-

T

level domains established a-r echamsm whereby international opposition against

deEg\aTim)o;lbnames raising_ 1sensLt1\zmés -among Governments, expressed
through QAC\adyrce coul; justify ICANN’s refusal tb) delegazke/ any new top-level
( domailn name to private parties. The mechanism was vehed né/ 1%@ mon
f case and ensured that the seemingly existing lacunae under ICANN S guld?@
{

regardlng the protection of names with a geographical and cultural significance

\, WQuId not be acted upon as if there were lacunae or perm’éswe rules more
\ gen\erally — that is, lacunae or permissive rules at the international level. In fact,
the exlstmg public policy and public international Iavy prmmplﬁirding the

p otectlon\of names'like “.amazon” as TLD, as evldenced p/the constant and
uniform opﬁf ition of the most dlrecffy affected States is that they shall not be
delegatedto p}f\geie partles unless / otherwise — accépted by the relevant

Governments,

expressly.

IV.  Other considerations relating to the protection of TLD names with

geographical and cultural significance

29.  The international practice and opinion identified above support the
existence of public policy reasons and principle prohibiting the appropriation of names

with geographical, cultural or national significance as TLDs, unless otherwise agreed by

OTCA /('

40 years of the signature of the Amazon Cooperation Treaty
(1978-2018)

16



the relevant States. They also reveal the acceptance of this principle as law by the most

directly affected countries.

30. In this context, claims by governments over these TLDs need not be
subsumed under any specific or context-limited regime of trademark protection or, more
generally, intellectual property law. They are grounded, independently and self-
sufficiently, on both public policy and general international law principles, which States

may identify and develop specifically regarding TLD names as culturally and politically

mahnj%hcanonsmk C consensus advice
.

the instrume /that\/d/té the necessary re}ectlon by% LCANN of a de egatlon that would
have résulted |n the appropﬁaﬁo“h of a TLD ‘with geographlc c/mral and national

Si |f|cance.,
rnens, /// ~
32f Under the objection procedure based on GA(’,‘ conéensusadvlce the GA
';)uld have opposed any application for a TLD that ‘is seen as potentla/ﬂy sensitive or

sensitive as “.amazon”.

31.  With respect to t

H‘leemat\lc by ‘one or more governments’.” Hence, GAC advice producmg entical

effe\sgs asi \1 the “.amazon” case could have been issued ‘on any, apphcatzo for a new
TLD, not necessarlly a TLD with geographical S|gn|f|cance lt could ghave been

/

issued based, notKon international law, but only on publlc po’ﬂcy reavs/or principle that

only Governments Were entitled to identify or/deveiop /
. >PK
33.  As declared in. Paragraph 35 (a)/o/ f the Tun‘rsﬁgenda for the Information

Society, ‘Policy author“} or Intemet ;/elated |dubI|c policy issues is the sovereign right of

States’. Accordingly, under ICANN Bylaw/s, ‘[the Governmental Advisory Committee

should consider and provide advi on/the activities of ICANN as they relate to concerns
of governments, particularly matters where there may be an interaction between ICANN's
policies and various laws and international agreements or where they may affect public

policy issues.’

> Applications raising sensitivities include strings which ‘purport to represent or that

embody a particular group of people or interests based on historical, cultural, or social components of
identity, such as nationality, race or ethnicity, religion, belief, culture or particular social origin or group,
political opinion, membership of a national minority, disability, age, and/or a language or linguistic group
(non-exhaustive)’.
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34.  The wider focus of the objection procedure based on GAC consensus
advice on any new TLD, as opposed to TLDs with geographical significance, can be
understood in light of the peculiarities of TLDs as a constitutive part of the DNS, and the

need for public policy guidance in their respect.

35.  The hierarchy that exists in the DNS is not without reason. The DNS
functions not only like a postal address, where the order or place in which a name appears
conveys different types of information about the delivery address, which in turn will help
others looking for a known address to find it, or to connect to it. It also functions like a
signpost, which gives information aoou’{ WW‘C a&‘h%b ctually supposed to
happen in orunder We‘rrvery%\ess It therefore also allows H-(;Je who do not know
icular address to try to find and cohnecttoaddrésses that thel?@ect would offer

whatever it |s that they are looking for: providers of a certain type

roducers of a

certain reglon of the world; touristic information about cefrta| Ia edu\t@nal

rﬁaterlal about certain communities, etc. ,,;
‘/\ 36 Traditionally, the DNS sends a clear a message about W}t éort of b
one\hould\expect to find under the existing TLDs. The “.com” domam names/ generally
lead t commer01al addresses. The “.edu” domain names connects people//educatlonal
activities. The “ gov” supposes governmental use. And so forth Country codes, in turn,
have been\the TLDs. generaIIy used for helpmg people. f’fnd all so{ovf activities and

material havi

some conhectlon phy3|cal or o/herAALse , With th t/eﬂjuntry or populations

concerned. They ha eg e plaoed as a result under the authority of States.

F

37.  Changes relating to the DNS/ brought about by the expansion of TLDs

have not substantially altered t

fun9t|ons of a DNS hierarchically organised. TLDs,
even in the context of their multipltcation post 2011, continue to fulfil a very different
role in the hierarchical structure of the DNS, and this role cannot be equated with the one

domain names perform at lower levels.

38.  Specifically, with regard to TLDs having a geographical and cultural

significance, in addition to the international practice and opinion identified previously,

6 The administration and use of these country codes TLD is a matter left to each country,

and in some cases their use has been allowed for other purposes as a result of a sovereign decision by the
country concerned.
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the objection by States to their delegation for use by another party is further justifiable in
the broader context where the objected delegation has the potential of subverting the
structure of the DNS.

39.  Thus, for example, public policy would justify that no party should
appropriate, to the exclusion of others, names publicly available for use worldwide, as a
TLD with geographical, cultural or national significance, unless otherwise agreed by the
relevant States. The appropriation of a unique name in the DNS as a TLD having such
peculiar significances, without the agreement of the relevant States, would amount to the

recognition of a space in the Internet asspcg@i\to\c/@ntrye\%q\%)ulatlons but where
ithe

these countries or popu ations or public representatives can n participate in, nor

X

benefit from, the TLD freelly,_w_j:j 7_ .
:fi*"""\,\ 7 .
40. ’Tfurthermore the entitlement of States to opp/d‘se tf%A on_of TLD

r?mes by/whlch they, their regions, or their peoples are Imown ‘may. b be understﬁ\d/

light of :the peculiarities of the DNS more generally.”Any delegation by}@ANN of any
iLD Wcéuld necessarily produce effects within the jurisdiction of all S}IES including the
m(}k\pollsatlon of the name as a TLD, with all its functional and oppratlonal p@d?ltles
in th DNS within physical territories subject to natlonal jurisdictions. This
monopo |sat|on\ imposed from abroad, unless-otherwise agreed b);th/erelevant States,

would collide Wlih{@lr authorlty to decide Wprch regime. 16 accord 6 their names within

\ / ‘“’“”LJ/

|ew of the v/sﬂmllty TLDs with such significance may continue

s
DNS space reserved for State-a inist;&r’éa or State-delegated country codes, with which
they would compete without being 'subject to the appropriate public policy authorities
responsible for and who represent the regions and populations that these unique TLDs

refer to.

V. The Amazon Inc. proposal

42.  The main points of the 7 February 2018 proposal are as follows:
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i. The company would commit to “establish/] a second-level domain name,
mutually agreed upon by the parties for use by the OTCA countries to provide
visibility into the Amazonia region and to support the Amazonian people’s
cultural heritage.””; in connection with this commitment, the company “would
bear the cost of hosting the website associated with [that second-level
domain] as well as bear the costs associated with digitizing the content for
that website, up to an amount of US $1,000,000”, for the duration of “4 years

from the date of the agreement”.
— “\\ J\/‘_/

ii. é/CM would agree[ ] 1t0\perman*ently{eserve (block from all use) a

substamtal number of second level domain namesI L t] he’number of second

7

/evel domain names:-and ‘the specific names would/b/%éed up\ by

( ////" //;/ T— - < >
/

" Amazon.com and the OTCA governments”. s ~ -
/

. /,,
\\iii The company would ex gratia (“as an indication of goodvyﬂ and syp{rt for

\ \the people and governments of the Amazonian Reglon ) “ma?vazlable to

th?a OTCA governments credits for the use of AWS service indles pre-

Ioadéiwnh mutually agreed upon content, and snmllar vZon .com services

and produats in an amount not to exceed $5, 000 000".

\>P 2 —
\ ‘-‘" —

Ould ex gratJa (“as a further indication of Amazon.com’s

iv. The co
goodwill”) “be

informational program to yab’ri?:lze the benefits of this agreement for the

lllmg o help th,e OTCA governments create a substantive

people of the Amazonian region and others”.

43.  Upon request by the Working Group, the company provided clarifications
regarding the 7 February 2018 proposal, in particular “on the commitments the company
would be ready to make in return for ACTO member States’ agreeing to a mutually

acceptable solution, as is required to allow the use of “.amazon” as TLDs”.

44.  The following are the clarifications provided by the company:
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Vi.

viii.

Asked whether its commitment to “establish[] a second-level domain name ...
for use by the OTCA countries” was limited to one single domain name, the
company confirmed such understanding, and clarified that the use by ACTO
Member States of additional second-level domains would need to be reviewed

by a Steering Committee.

Asked whether it considered one single second-level domain sufficient to
accommodate the rights and interests of eight diverse countries, as well as
ACTO’s (for example to pr their cultyral and natural heritage and
preserve the rights fthe m m% fficial languages of
CTO Merrber States) the company replied afﬂrmatlvely\
S

\/ —~

Asked about the timing and the process for the sele;f@‘/ se‘cen\evel
domalns for use by the company and the Amé(zonxountrtes the comi?

(‘,‘ replied that a Steering Committee would be “the best mechc;nzsm to decide

the §tler1ng Committee “as soon as agreement is feached’/
\ / — //

nd malntenance of second- Ievel domains for use by the
Amazon countries was hmlted to /a period of four years, the company replied
that this is the “start-up’ p/errod requiring the largest amount of resources,
after which maintenance costs would become very low. The company added

that it is willing to discuss whether a longer period would be appropriate.

Asked whether it wished to subject the content created by the Amazon
countries for their use as second-level domains to approval requirements, the
company replied that it “must abide by its internal security measures ... such

as technical reviews, and any legal reviews required by law.”
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Xi.

Xiii.

Xiv.

Asked whether its commitment to “permanently reserve (block from all use) a
substantial number of second level domain names” meant that the Amazon
countries themselves would be prevented from using the reserved domain
names, the company replied affirmatively, explaining that this protection
would be automatic and intended to prevent human error. It indicated,
however, that the Steering Committee could address the question of modifying

the list of reserved names.

Asked whether the reserved n. W be.limited to terms in English,
Portuguese and Spar /"";_J_rther exclu ng “franslati M Dutch (one of the

ur A official_ Ianguagas) -and. mbh*geno\us Iangué(ges the company

AVaS
explamedwthatzrt is W|II|ng to include Dutch transla\tlons a}:/%/ell as translations

pf the principal indigenous languages, under the’ /gu@é@/the Aqazon
Cooperatlon Treaty Organization. e /

<~ S

/,,

of AETO Member States to ensure that the; use of th credlts offered

/
‘ ontrlbu\te/to the ‘development of thé region. - )

| . N < ;‘; /«\ — L_//

offel: to “hel An;iazon countries “publicize the benefits” of

an agreement allowing the use of phe “.amazon” TLDs, the company indicated
that the “help” would be to/ﬁ cc{mmunlcate the value of the arrangement to
their people and governments”, if the Amazon countries so wish and under
their guidance. The company also indicated that the “help would be in the
form of assistance to OTCA as it sees fit to support cultural and environmental

causes and vulnerable populations”.

Asked about its offer to make its employees and executives available for in-
person participation in the Amazon countries, the company exemplified that

they could participate in interviews and ceremonies to publicise the benefits of
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a possible agreement. The company explained that their participation in these
activities, if any, would be determined under the guidance of the Amazon
countries. The company later added that it would “also make other relevant

professionals available to the OTCA countries for support”.

xv.  Asked whether its commitments would be framed so as to expressly recognise
the Amazon countries’ original right over the “.amazon” TLDs, the company
replied that it “looks to the OTCA for its guidance on what form of
memorialization would be thef st avenuew countries to ensure

o

Amazon S commlt to ﬁrzs mutually acce agreement (our

mph\s1 he company explaanthat JIEQnSIderS “it z§\best for the OTCA
AVAS

to fraﬁn—: andeommunlcate the value of the arrﬁngemePl/to its people and

governments and that “this could be a public Wrztte ocu%at athhat

f the company “will respect [ACTOs] wishes and act ézccordlngly —
S /

‘\ 45. Some of the requested clarifications sought by the/Worklry@roup
rem\ined ainswered They are as follows: P 4

\
\

XVi. The _company did not respond to the questlon of whether the Amazon

count?f{es would participate in the selectlon of second level"domain names for
‘ \/\ / - /

by the cmm any.
2 / 4

\
\,

\
N\,
.

xvii.  The compaﬁ id not{espOnd to fhe question of whether it would consider

being subject to approval requwepluents stipulated by the Amazon countries for

i

use of second-level do

xviii. The company did not respond to the question of whether it believed that a
successful agreement with the Amazon countries would enhance the
company’s image internationally, by associating with it, for example,
initiatives in support of cultural and environmental causes and of vulnerable

populations.
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VI.  Annexes
Annex 1 — Proposal of 7 February 2018
Annex 2 — Clarifications of 5 March 2018

Annex 3 — Supplemental clarifications of 14 March 2018

Annex 4 — Proposal of 6 October 2015
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